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PETER J. RAACK/ ESQUIRE
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PROCEED]NGS

MS.  DURR:  The  Agency  i s  now in

sess ion  fo r  Ora f  A rgumen t  I n  re :  Leed

Found ry ,  I nc . ,  Docke t  No .  RCRA-03 -2004 -0061 ,

RCRA Appea l  No .  07 -02 .  t he  Honorab le  Judges

Anna  Wo lgas t ,  Ed  Re ich ,  Ka thy  S te in

p res id i ng .

P l e a s e  b e  s e a t e d ,

J U D G E  R E I C H :  G o o d  m o r n l n s .  W e ' r e
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h . - a r i  n ^  : r d , , m a h t

a F  I  a a r l  F - ^ r 1 n . - . l r \ .

- ^ * ^  -  l
o I r P E d  a  P u r r u c r r r L

A r r d r r c f  ? ?  , n n ?

l - h i  e  m n r n i n n  n n  r h o
" ,  

' i 9  ' r

r  R a a A  , - n '  .  r . o r n e n t

t o  t h e  B o a r d ' s  o r d e r  o f

t - ^ ^ . ,  ^ t  I  ^ ^ - + ^ . 1F p A  R o o i n n  L l l  h a s

l 0  r n i n . r Les  I o r  i  t s  a rguF ]en t .

r o q F r r r a  ' r r -  i - .  f  i r r a  m l n U l g 5  9 [

t i ne  fo r  rebu t ta l ,  and  counse f

shou ld  adv . i se  the  Board  a t  t he

i t s  a f l oca ted

f  n r  l  h ' -  R p d  i  . - \ n

h a n  i  n n i  n n  n f
'  

! -

h i  c  :  r n r r m , . n t  u , h e l  h a r  h e  i  e  r o q o r r r  i n a  I  i m e

L e e d  F o u n d r r u  h a e  a l s o  h e e n

a l l o c a t e d  3 O  m i n u t e s  f o r  i t s  a r g l r m e n t .

w n t t l d  I  i l z o  l -  n  h o n i n  h r r  r c l e i n a  - ^ , r h < a l  t ^
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s ta te  the i r  names  fo r  t he  reco rd  and  whom

they  rep resen t ,  beg inn inq  w i t h  counse f  f o r

Reg ion  I I I .

M P  P A l a k .  M \ /  h : h a  i  c  P ^ i .  A : : . L

O f f l c e  o f  C i v l l  E n f o r c e m e n t .  I ' m

i n  t h i s  ma t t e r .

M \ i  r a m a  i e  T i m

r a n r a c a n  I  i  n . r  R a r r  i ^ ^  l I 1

M R .  B E R G E R E :

10

Berge re .  I 'm  w i t h  Mon tgomery  Mcc racken  an

Ph i l ade lph ia /  and  I  . r ep . resen t  Leed  Foundry .

r  r r a r r ^  y u u .

J U D G E  R E  I C H :  T h a n k  y o u .

M r  R : ^ - L  r -  > L a  r  h o  n a r i i  r r m  r n r i  h r-  -  - : g l n '

MR.  RAACK:  Good  morn ing ,  members

o I  Lhe  Boa rd .  Thank  you  l o -L  I he  oppo r run i r y

t  n d : r r  r ^  r - a m a  : n , 4  r l i c n r , < c  F h F  E o ^ i . - r n r c  a n h ^ a -L U J U I  " r  L r r L  - \ ! j ,  J , ,  J  u } J } J - o r

i n  t h i s  ma t t e r .  I ' d  f i ke  t o  r ese rve  f i ve

m i n r t ' e s  n f  m r r  1 - i m o  f 3 1  I e b u i : t a  L .

F i r - s t -  t - h i  s  m o r n i n g ,  I ' d  f  i k e  t o  
/

s n e n d  a n n r ' . l y i  m a l - e ' r z  f i  v e  t o  S e v e n  m i  n u t e s

h r r e f  I  r r  s t r r r a r i  7  j  n . t  f  l - a  n : c r :  l _ 1 : r - l , ^ r n  - r . l  
a n d

f h e  l . h r e e  k e \ /  n r ^ r i n t s  t h a t  f o r m  t h e  f o u n d a t i o n

o f  o u r  a p p e a l ,  a n d  t h e n  I ' 1 1  u s e  t h e  b a L a n c e
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1  , '  r r \ /  |  i n e  f o  c l i  s r - r r . .  o r ^ h  n n i . l -  i .  I , u l n  m o l e

2  f r r l  I  r r

The  l n i t i a f  dec i s i on  i n  t h i s  case

4  i s  con t ra r y  t o  a  r egu la to r y  de te rm ina t i on

5  i ssued  by  the  adn in l s t ra to r  as  manda ted  by

6  Congress  i n  RCRA 's  Bev i l . L  amendmen t .  As  a

7  f i na f  conc fuded  regu la to r y  ma t t e r ,  t he

I  n res i c l i no  o f f i . e r  Shou ld  no t  have  en te r t a i ned

9  a  co l f a te ra l ' cha l l enge  t o  i t  i n  an

10  en fo rcemen t  case .

11  EPA has  a lways  i n te rp re ted  the

1?  Bev i - L -L  exemp t j  on  t o  be  l im i t ed  i n  scope  Lo

1  1  r r t .  i  I  i  i - r r  r n . l  ^ r -  h a 7  < r -  a > f r  h r ^ z l , 1 - r -  i  ^ n  ^ n a r A t  i  ^ n a
J  L  \  e " '  

I J  
'

14  i n  bo i l e r  and  bo i f e r - l i ke  un i t s .  EPA  has

15  neve r  cons ide red ,  no r  even  imp l i ed  tha t

1 6  h a o h r r r q a  d , r s l  {  r n m  o r F \ /  i / o n  l o r r n e l  r i e s  i s

I l  ezc .Luded  f rom RCRATs  Hazardous  Was te  P rog ram

18  under  the  Bev i l l  amendmen t .

t9 T t  i  <  r r h . l i  e h , ' t  a d  l -  h : t -  d r a \ 7  i  r ^ n

20  foundr ies  a re  no t  ene rgy  o r  s team p roduc t i on

2 .1  one ra t j c rns -  And  t he  was te  a t  i s sue  i n  t h i s

22  appea l  does  no t  come f rom a  bo i fe r  o r
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bo i l e r - ] i ke  un i t .

Within l :hr:ee months of  the

e n a c t m e n t  o f  t h e  B e v i 1 l  a m e n d m e n t ,  E P A

announced  i n  a  Fede ra f  Reg i s te r  no t i ce  i t s

pos l t i on  t ha t  t h i s  exac t  wds te  i s  sub jec t  t o

r o n r r ' l  r r  i n n  l n d  r  h : r  r r e  n l - '  I  i r -  t ^ .|  l y u  L u  u r  !  u L r r j d L q u

t o  t es t  i t  t o  c le te rm ine  whe the r  i t  exh ib i t s  a

haza rdous  cha rac te r i s t l c .

T h e  n r e s i . l i  n n  n l  I  i r - e r  r s  r - l e c i  s  i o n

. l i  r a - l  l r r  c n n r  r ; r d i n r  e  l - h i q  ? h - r r p : r - n l r {  A n- * -  '  - : r e n c Y

p o s i t i o n  a s  w e f l  a s  t h e  D . C .  C i r c u i t  C o u r t ' s

H o r s e h e r a r l -  S o l i t e  a n d  E D F  I l  d e c i s i o n s  t h a t

a c i c l r e s s  F . P A r s  i  n ] - c r n a s l a l  j o n  o f  t h e  B e v i l l

amenomenl  .

B e f o r e  I  s u m m a r i z e  t h e  t h r e e  i s s u e s

w e r v e  r a i < e d . ^  a n n F . a  I  r ' . 1  1 i ] , t r  l .  n / r l a  S O m e

h , r r - k . r r o r r n d  a n d  f  a ^ r r r - 1  - - !  - - ^ - - . 1 " - - r  ^ ^ _ l n t S .
a r r u  [ J r  v u c u u r o r  P U

T h r -  c r r h l a r l -  a F  r - h i e  ^ > c ^  i c  h i a h t r r

- ^ ^ l  i n i h a + ^ . - i  l -  - ^ t - ^ , , ^ a  . . i r l e t  d a ^ , . r r t  a . ]  : f! d 9 " w u J !  v u J  L  9 L

R o c n / \ r - / l F r j -  r q  r - , - n n I  
"  

I u . L n o C e .

The  cupo la  f u rnace  i s  used  t o

r - r ] - n r . ) r - F q q  / _ . \ n f  : m i n a + a / l  c / - r : , ^  m a l - : l  l - . \  m a L 6J U !  u u  " ' \
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vwvw. betarepoding.com (800) s22-2382(202) 464-2400



1 1

I2

13

l0

1 4

15

16

I ]

18

19

20

2 I

22

i  r n n  n r  r ^ d  r n l  q  q r r r - h  a  ^ l

i l r <  l h : l  r - - - n r .  r - r . s s i  n o  t h a r  d e n e r a t e s  L l r e

h r ^ h ^ r , a 6  r , 1 c  1 -

. ] U D G E  R E I C H : '  -  ^  ^ r
c 1  ! u u u f s  u

ques t . i ons  to  c la r i f y  wha t  i s  w i th in  the  scope

o f  you r  appea l  I  I d i d  no l  se , .  you  con res t i nq

in  you r  appea f ,  as  you  d id  be low .  whe the r

' . - n e r ^  e . j  n ' t n - r i l v  t r O mw l : ! E  9 L r L L  I  u  - L u  v _ _ - L ' u ! f  _ J  ! .

t he  combus t i on  o f  f oss i l  f ue l .  I s  t ha t  i n

, . . , , -  - j  - . 1  - _ . i  t  I  -  r ^ - t , , ! l  i < < r r a  n r  h > r r oy , J u I  l l l  I  l l u  S - I l  I  d  l a  , .  , . -  y O U

acceded  to  the  ALJ ' s  f i nd ing  i n  t ha t  rega rd?

MR.  RAACK:  We th ink  tha t  t hose

' L ^  r r n  f  i r c l  i n  t h e  c i - ^ f  U L eo  r  L  r r \ : y  r r r \ Jw  uv

a n d  r h e n  i n  E P A ' s  r e g u l a L i o n ,  h a v e  b e e n

d a i a - m r  n , . . 1  l l ^ r ^ r r a h  t - h a  - a ' - l r  l r j -  n r \ /  r l a r - i s i 6 n
! L v ' l  v L L r J ! ' !

t  L : r -  t r p a  6 h d r , - ) e - l  i n .  A r r j  i t ' s  s t i  I  i

. l r r r  . - r )n j -  Fn j -  i . ln  hor - .a t ]g6  EPA has  de f ined those

Le rms .  t ha t  t hey  do  no t  qua l i l y  I r om tha t .

JUDCE REICH:  So  you ' r e  sdy ing  Lhey

c ] o n  I  f  r r r r r l  i  f  r r  n r _ r l  h c n r r r . : o  l h F \ / r  l F  n - l

5 l  n e r c . o n i  o r  m o r e -  b u t  b e c a u s e  i t ' s  a  t e r m

/ - \  f  r r t  ^ n d  l -  h a l ,  ' . '  i  t  r - -  i ^  F h ^  - ^ ^ n ^  O I

Beta Court Reporting
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t he  te rm o f  a r t  as  used  i n  the  Bev i f f

amendment ?

MR. RA.ACK:

J U D G E  R E I C H :

Tha t  '  s  co r rec t

And  i s  t ha t  t r ue  as

to  f ] y  ash  as  we l l ?  Fo r  i ns tance .  i f  we  we re

t o  c o n c l u d e

f a c t  c o v e r

that the Bevi f  .L amendment did in

was te € r n m  n - a "  i  r n n  r n l n z l '  ' - -

. r  . l  - ^ . . +  ^o r s p u l e  I ' n a r  r n e  w a s L e  w e

h e r e  w o u l d  t h e n  b e

r " , n r r  I  d  1 - h o  R o n i n n

i r F  t r l l z i n n  = h n , r t

10 e  n n e i  r l a r o , l  f  I  r ,  : c h "

11 MR.  RAACK:  We l l ,  we  th ink  the re ' s

72 o n l y  o n e  o p e r d t i v e  d e f i n i t i o n  o . [  f l y  a s h ,  a n d

13  i t  ' s  t he  one I  I a -  a ^ ^ h ^ 1 ,  , - ' l ^ r , a  I  ^ ^ ^ . |  . t , 1 r i  n ^  |  h 6u s v c r v P s s

d r r r  i  n ^  J - h 6  r 6 ^ , , 1 : l - ^ r- - ,  , , , : r  - .  ,  y  p r o c e s s .74 r r r l a m r l z i n n

and  t ha t ' s15 r r n - r r l - r r r q t a  I  r  a r i  ;  - 1 6 5  r h a t  C o m e
P q !  

e r v ! v

75 ou t  o f  a  bo i l e r ' '  ' '  ^ ' . u t  edr L  J  l l t J  L  L , l  - L  J P

b o i l e r ,  w e  w o u l dI 1

1B e n p r i f  i r - r l l r r  : c < a r l  l -  h r t -  t -  h a ! '  / . 1 -  n / 1 1  h r \ / ^  F h ^
J P \ U I ! f u q r f l u J J L r L ' i 9 J u v

l q  k i  n d  o f  f l y  a s h  r : h a t ' s a v a m n t a / l  r r n r - l a r  t h i  <

But the way you I  ve20 J U D G E  R E ] C H :

2L f  r ; r r n e d  t h A f  i  |  < n r r n 4 l g  f  i k e  i n  t h e  b r o a d e r

> r o  > r i m i t -  t -  j - ^  r h i ^  i -  f ] ' .  r - h ., u u L r r g  , f  , , 1  d J , ' r2?
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10

however ,  t o  t he  ex ten t  t ha t  you  see  tha t  t e rm

hav ing  been  c - i r cumsc r i bed  by  t he  Bev i l L

amendmen t  and  the  way  the  Agency  has  de f i ned

i t .  i t ' s  no t  t ha l  k i nd  o f  f l y  ash .

MR.  RAACK i  I  t h i nk  t ha t ' s  r i gh t .

t r {e  wou ld  concede  tha t  t he  baghouse  p i cks  up

the  un r :omhrs ted  n .a r f  i c l es  tha t  come ou t  o f

i  h 6  - r r n ^ l  r  f  r r  r n : n a

J U D G E  R E ] C H : ! /  ^  c l y  .  1 r r o , r ^  y v u .

MR.  RAACK:  I t  i s  und ispu ted  tha t

i h i  c  w n s l  e -  t  h o  h a o h n r r c , .  d  c f  d . j . , . i r , t  t  t r . ]  o v e r

r e g u l a t e d  L e v e l s  f o r  f e a d  - -  I e a c h a t e  s a m p l e s

w e r e  1 8 0  t i m e s  t h e  r e g u L a t e d  l e v e l .  a n d  f o r

n a d m i r . r n  - h c  q : m n l a q  v J e r e  I 0  t ' i m e S  L h e

r F . r ' l r f  o r l  r c r ' - l  A f i F r  q a r r a r , i  I  i n s n e . l i o n s

where  EPA found  th i s  baghouse  dus t  had  been

- '  ' - r : i l i t r z  f o r  m A r r v  v e , f  " So  u L  \ I , - L - L t : l - l  e  I  L v L  r l L q - r j  l i  v u -

m i  n  i m :  I  l r r  r - n r r o r a d  a n r l  a o n a r ; l  I  r r  r r n c n n i  , a  i n o r l+ ] ,  q r r ! v r r  l q r r J v u ,

F , P A  f i I e c i  a  c o m n l a i n t  i n  2 0 0 4  w h i c h  i n c l u d e d

b o t h  R C R A  a n d  C l e a n  W a t e r  A c t  c o u n t s .

T h e  C l e a n  W a t e r  A c t  c o u n t s  a r e  n o t

a L  i s s u e  i n  t h i s  a p p e a l .
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JUDGE STE IN :  Can  I  ask  a  ques t i on

o f  whe the r  t oday  the  company  i s  manag ing  th i s

ma te r ia l  as  a  haza rdous  was te?  Do  we  have

tha t  be fo re  us  i n  t he  . reco rd?

MR.  RAACK:  On  the  reco rd ,  we  have

-  -  -h -A  n . : r t  i e - s  t i l ed  Lha t

t f t e r  c o a ' s  i n s n o . : r  i o n  t l - o  l . r r - : l  i l v  h ' . , - r a n

r e m n v i . r n  . r n . i  n r n n c r l r r  r j i - n n s i n f l  l h e  n a t e r i a l

l - F a l  h a . i  h c a n  s t n ^ k n i  l , = d  f  - ' r  m e n \ /  \ / a a r q  B U L

we don ' t  have  i n  the  reco rd  whe the r  t oday

they ' re  i n  comp l iance  w i th  RCRA,  and  we  know

t h a r  I n q n a ^ f  i n n s  I  h a l  l ^ a v e  h r r r ' . n e d  : F f  e I  t h e

comn la in t  had  h reen  i  ssued  have  de tec ted  Some

v io l a t i ons .  I  don ' t  know  i f  t ha t ' s  i n  t he

reco rd .  bu t  - -

J U D G E  S T E I N :  f s  t h e  A g e n c y  s e e k i n g

a n v  i n i r l r . f  i v c  r a l r r . f  h a r a  n r  i s  j - h i e  F b o u t

so r t  o I  l i ab i l i t y  pena fLy  i s sues?

MR.  RAACK:  Th is  i s  essen t i a f l y  a

l i : h i l  i t r r  - n , - i  n A n : l !
"  

- . _ - -  - - 1  r ssue  case .

JUDGE STEIN :  Okay .  Thank  you .

MR. RAACK: In the answer to the

10
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11

1  c o m n l a i n l -  R e s n o n d e n t  r a i s e d  a n  a f f i r m a t i v e

2  d e f e n s e  t h a t  i t s  w a s t e  w a s  s t a t u t o r i l y  e x e m p t

j  n r r r s r a n ] .  f o  t h c  B e v i l l  a m e n d m e n t .  T h e

A  o . , r l j e -  I  l o d  n o n n s i  n / - r  r r . f  i n n q  w i l h  t h e'  I ' " .

5  R a , r i  n n  e , - , . l z i  n d  i o  s t r i k e  t h a t  a f  f  i r m a t i v e

6  , - r a f o n e a  . , , r .  i  l , r  t  l  a  t r a c n n n d a r l  e n r r o L  f  t Or \ L  J y v r r u !  r ' L  J v u Y r I v

7  ob ta i n  a  pa . r t i a l  acce le ra ted  dec i s i on .  The

R  n r e s i ' l i n , - r  r - t  - i - l f -  : r r a a - l  , r i - h  P a c ^ ^ n d e n L .

I  t h i nk  t he  b r i e f  su f f i - c i en t l y  has

10  se t  f o r th  the  res t  o f  t he  fac ts  wh lch  a re  no t

l l  i n  r l i  c n , r f  o  h a r a

I2 Le t  me  now tu rn  to  a  b r i e f  ove rv iew

13  o f  t he  t h ree  po in t s  I ' 11  add ress  i n  my

14  . r emarks  t h i s  mo rn ing .  F i r s t ,  i n  l i ne  w i t h

15  we f l - es tab l i shed  Boa rd  p receden t f  EPA Is

15  conc luded  Bev i l L  amendmen t  regu fa to ry

11  dec i s ion ,  i ssued  a f te r  t he  ex tens i ve  p rocess

18  fa id  ou t  i n  t he  s ta tu te /  shou ld  r )o t  be

1 q  e r r ! - i o ^ r  r ^  - - l ) ; 1 a r , r  l  r - h r ' l  l e r o e  i *  a r r,  L t u r f L I Y e  J r r

2 0  e n f o r c e m e n t  c a s e .

2I J U D G E  R E I C H :  C a n  I  a s k  a b o u t  t h a t ?

22  You  in  you r  appea f  seemed  to  be  cau t i ous

Beta Court Repofting
www. beta reporti ng. com(202) 464-2400 (800) s22-2382



T2

a b o u L  h o w  y o u  l a b e l  L h a t  p a r L i c u l d r

d e t e r m i n a t i o n .

T h  f ^ ^ t h ^ t a  q ?  r , ^ r r  e r r f l d a < t  r q  T
,  t  I  J v v

r : ead  i t ,  bu t  f o r  Amer i can  Por t fand  Cemen t ,

you  wo j l d  be  ca . l l i ng  i t  a  r egu la t i on ,  bu l  you

a r . -  n . . ) t  . f l r i j - F  l r r f  f h e n  a t  t h e  e n d  o f  t h a t

f oo tno te f  t he re ' s  1n  f ac t  a  sen tence  t ha t

t r i es  to  d i s t i ngu i sh  Amer i can  Por t fand

C e m e n t ,  . n d  s a y s  t h , .  w a s t e ,  " m a y  p r o p e r l y  b e

10

1 l

72

13

I4

15

16

1"1

18

l9

20

2 I

22

cons ide red"  - -  t ha t  t ha t

n  r ^ n e r l 1 /  h a  r - r - \ . e : ' 4 o r  p d  a

And  s im i l a r l y ,

, - l a f  a r m i  n r t  i  n n  r r m r r r

r a n , r ' l  : ] -  i  n n  I '

i  r  f  ^ ^ + n ^ l -  a  Q Q
/  

v e

e l -  . r r - a  i h r l  l h o  r o n r r l . l ^ r \ /  / l . t o r m i n : l  i z r n e

" m i o h t  h e  d e , . m e c l  r e n u l a t i o n s .  "  W h e n  I  f o o k

a t  t he  2002  de te rm ina t i on ,  and  I 'm  . I ook . i ng

n r  r l -  i  r -  r  1  . a  ,  l  \ 7  a r -  A q  t r p  1 ) ? ? q  i t  e : r r q

r r . F ^ Z l - . ,  . i ^ -  . t ^  * ^ +  -  - ^ ^ , . 1 - + . 1  ^ ^  r l
r u u d y  r  r J  r r l J L  o  I  | = a u - l d L r  ! J r ' .

T h e - r e '  s  n o L h  j  n g  L h d t  s e e m s  L  o

d i  s r  i  n o n  i s l -  h r - i r , r o o n  d : F { p r e - |  n n m r n n e n  q  O f

t h a t  d e t e r n l n a L i o n  i n  L h a t  r e g d r d ,

S o  h o w  c a n  y o u  i n  t h e  f a c e  o f  t h a t

I  a n o t t , : o e  e x n r e s s  |  \ '  i  n  L h e  d e t e l m i n a t  i o n
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10

13

-  . t . F l  f  , - r , ' - r  e r r n f l e s L  L h a r  r h o r e ' s  a

r h . e  . e  a  r a . n t  l a - .  o n ?/  P U r 5 r l , r _ L _ L  L y  L  d L  - . . . .

M A  A A A a K .  l ^ / a l  l  f i f e i

4  cha rac te r i za t i on  . i s  t ha t  i t  de f i n i t i ve f y  i s  a

5  f i na f  agency  ac t i on ,  and  appea fabLe  unde r  t he

5  Ac ln in i s t ra t i ve  P rocedures  Ac t .  And  second ,

7  as  t he  f oo tno tes  you  re fe renced  po ln t  ou t /

I  t he re  rema ins  a  ques t i on  as  to  whe the r  i t

9  cou fd  be  cha rac te r i zed  as  a  regu la t i on .

J U D G E  R E I C H :  H o v n  l s  t h e r e  a

1 1  o r r e q  i n n  i f  l -  l - a  a , , - T A n ^ \ /  < l - r l e c  o n  f h q  f a c e  o f

L2  t he  documen t  t ha t  i t ' s  no t  a  r egu fa t i on?

M R .  R A A C K :  W e l l ,  I  t h i n k  L h e

L 4  r e g u l a t i o n  - -  t h e  c a s e  l a w  w i l l  t e f l  u s  t h a t

1 5  r e q u l a t i o n s  c a n  t a k e  m a n y  f o r m s ,  a n d  I  t h i n k

l 6  w h i l e  w e  v . . r o 1  l 6  n ^ + - - F r - r 1  -  . ' a , f d n ' t
r y  - l ] y  ' L  w \

I 1  be ,  wha t  we ' r e  say ing  l s  t he re ' s  an  avenue

' I  
R  t r . l r  a n  n r r l -  e i d o  n : r l \ /  ^ ^ f a n 1 -  i - l l r r

19  a rgu ing  - -  and  I  don ' t  - -  I 'm  no t  su re  a

20  cou r t  wou fd  l ook  a t  on f y  Agency ' s  l anguage

? 1  a n r l  d c s r - - i n r  i n -  t o  s e L L _ L e  L n a L  - -

J U D G E  R E I C H :  S o  y o u ' r e  s d y i n g  L h a t22
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I 4

- l  I  L ' , -  A . r a n ( - V  ' t s a l f  i e  n ^  c  , . i . r F q f  i n n  C h a r  L L ' S" : r " " r

)  .  - ^ ^ , , l  . F  l  ^ ^  ^  ^  ,  ,  ,  i  I  l -  ̂  ,  -  ^  . l  i  ^  ^  - r - ^  l-  o  l e g U - L d t t O n ,  n O - \ ^ ,  i  L I r s - d l | L l l  q  - r r e  - L , r n g U a g e  l n

- l  
v n r r r  - / - \ | n  l . ]  / - \  f  t O O L n o t e s .

4  M R .  R A A C K :  l { e r r e  s u g g e s t i n q  t h a t  a

\  n n e e i h i l i f  r r  r a m - r i n <  l - ^ r  -  ^ i / l \ /  r ^ :.  -  r gue

5  t ha t .

J U D G E  R E I C H :  O k a y .

J U D G E  W O L G A S T :  B L r t  v , r h y  i s  t h a L

q  . f l r e s f  i  o n  I  i r r c '  a f l s ;  A m e r i c a n  P o r t f a n d  C e m e n t ?

r - - \ . . l -  r . .  I  i - , r  : q  f O  L n ew r r y  _ L r r r  L r  e ,  r . - e  u J

11  i ssue  as  t o  whe the r  o r  no t  i t ' s  a  r egu .La t i on?

L2 M R .  R A A C K :  I n  A m e r i c a n  P o r t l a n d

1  ?  f -  F m F n l -  t h c . r r  I  n n k , = d  c n o c i  f  i  r - : l  I  \ r  : 1 -  l - h F  r F n

I 4  de te rm lna t i on  tha t  was  i n  ques t i on  the re ,  t he

15  cemen t  k i l n  dus t  regu la to ry  de te rm ina t i on ,

15  and  wha t  seemed  to  be  pe rsuas i ve  to  the  cou r t

11  the re  was  wha t  t he  subs tance  o f  t he

18  announcemen t  was /  wha t  v , ras  the  de te rm ina t i on

19  i n  tha t  case  - -  t he  subs tance  o f  t he

20  de te rm ina t i on  was  tha t  add i t i ona f  regu fa t i ons

27  under  sub t i t f e  C  were  wanran ted  and  were  ye t

22  to  be  p romu lga ted .  And  he re ,  we  don t t  have
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1  t ha t  s i t ua t i on .  He re ,  i t  i s  a  de f i n i t i ve  and

2  d i spos i t i ve  de te r :m ina t i on  as  to  the  exempt

3  un i ve rse  o f  was tes .

S o  w e  t . h i  n k  r h a t  L h e r e  - i s  . g o  n  r h e

E  - ^ F  m a d e  t h a rJ  P v  L c u  L r o  o |  t 3 r 9 u r " \ : r ' L

5  because  the  na tu re  o f  t he  de te rm ina t i on  i . s

1  d :  t f  F r , 5 n f  i  F  . i i , 4 n ' t  < i h h l r r  : n n n ,  n r - -

8  some th ing  ye t  t o  r . ome  Lha t  wou ld  be  Lhen  r i pe

9  fo r  rev i -ew ,  t ha t  someone  couLd  make  tha t

10  c .La im .  And  t ha t ' s  why  we  t h . i nk  t he  case

1  1  m i  n h t  h e  r l i  e t  i  n n r r i  q h r h l  a

L2 J U D C E  S T E I N :  D i d  a n y o n e  a p p e a l  L h e

1 l  - r egu . l a to r y  de te rm ina l - i on?  Any  pa r t y?

M R .  R A A C K :  I n  L h i s  c a s e .  L h e

15  foss i l  f ue f  combus t i on  was te?

1 4

15 J U D G E  S T E I N :  Y e S .

M R .  R A A C K :  N o .  T h e r e  w a s  n o t  a nI 1

78  appea .L .

19 J U D G E  S T E I N :  W a s  t h e r e  a n  a p p e a f

20  as  t o  o then  was tes ,  I i ke  m ine ra l  p rocess ing

2 I  was tes  ?

22  MR.  RAACK:  There  have  been  appea ls
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I  o f  o r h a r  r F n l l a f r . l r \ r  r l e t - r m i  n a f  i r r n s -  i f  t h - L ' S

2  wha t  you  a re  ask ing .  The  May  2000  - -

3

4  case?

5

J U D G E  S T E I N :  A n v  B e v i l I  - r e l a t e d

M R .  R A A C K :  Y e s  .  P a . r t i e s  h a v e

6  appea  l ed  Bev i  I  I  -  - e l a red  regL r l  a to r y

7  de te rm ina t i ons .

J U D G E  S T E I N :  B u t  n o  o n e  a D p e a l e d

9  the  2002  de te rm ina t i on?

10  MR.  P ,AACK:  I  t h i nk  i t ' s  May  2000 .

11  , fUDGE STEIN :  May  2000?  Okay .

L2  MR.  RAACK:  May  2000  regu .La to ry

13  de te rm ina t i on ,  wh ich  was  the  f i na l  regu la to ry

14  s tep  i n  t he  p rocess  he re .  Tha t ' s  r i gh t .

15 J U D C E  S T E I N :  A n d  n o  o n e  a p p e a L e d

I 5  t ha t ,  t o  you r  know ledge?

I1 M R ,  R A A C K :  N o  o n e  d p p e a l e d  t h a r .

J U D C E  S T E T N :  W h a L  d i f f e r e n c e  d o e s1B

19  i t  make  fo r  ou r  pu rposes  i n  te rms  o f  - -  when

20  v ' / e ' re  dea l i ng  - -  f e t ' s  assume tha t  we  i n  fac t

2 I  a re  dea l i ng  w i th  f i na l  Agency  ac t i on  and  1 -ha t

22  i l ' s  no t  a  r egu la t i on .  Why  i s  i t  t ha t  t he
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L1

10

Board  shou fd  t rea t  t ha t  regu la to ry

de te rm lna t i on  l i ke  a  r egu fa t i on  f o r  pu rposes

o f  how the  Board  t rad i t i ona f l y  app roaches

those  k i nds  o f  i s sues?  Wha t ' s  s i r n i l a r ,

wha t  '  s  d i  f f e  ren t  ?

MR,  RAACK:  We l l ,  i n  t he  Boa rd ' s

Echevar r i a  l i ne  o f  cases  tha t  have

- c ,  ' l r r i t  , . h e . - r  I  n r a c | m n l  i r r n  r r f

n n n - r a r z i  o r ^ r : h i  I  i l v  n l  r a n r r l : l r r r r r  r ] c n i  e i  n n.  .  - .  . - . s .

l - h e  B o a r d  h a s  - L o o k e d  a t  L h i n g s  - L i k e  L h e

. r h i  I  i l  r r  f  n r  a  n r r r  r /  f  ^  : n n o : l  i n  ^ n n i h o r

f o rum as  a  mark  o f  whe the r  t he  dec i s ion  ough t

'  n  h e  n n c r o r l  r r n  j  n  :  c r r h - a n r r a n t  F n f  n r - , . m e n L

a c t - i o n ,  a n d  t h a t ' s  e x a c t - L y  w h a t  w e  h a v e  h e r e .

S o  w h a t  o u r  b r i e f  s u g g e s t s  i s  n o t

- h r "  ' . ' - r  i i  n ] a , - r  l r h t a  r r n , - ] a r  J - h a  A p Ae r r t y  w q J  r  L  L _ L q a r _ L y  u | J | J L u r G ! r L  u r r v ! .

h , r i -  - n : i n  6 , , r  f ^ ^ - h ^ t A  q , , d d a q t e  t h a r a  m i r r h tv q Y Y ! v e r

be  o the r  avenues ,  So  the re ' s  t ha t  ha l l r na rk

, l - - r  . ;  - t  - L - t ^  ^ t ^ ^ . , l ^ ^ - ^  - - , . J
L  w o -  o P P c l f ,

n h r l  l  o n a a : h l  a  i , r A i ^ i - 1 lr c  l u u , \ _ , o , _ r y .

Ano the r  ha f lmark  i s  t ha t  i t  wen t

i - h r n r r - r h  > n  a l  a h n r r F a  n r c l r - e q q  o f  n o f  i  r - e  , : n d

11

I2

13

L4

15

16
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18

19

20

2 I

22

(202) 464-2400
Beta Court Reporting

wvvw. betarepodi n g.com (800) s22-2382



18

I  , - o m m e n L ,  L h i s  r e g u l a L o r y  d e L e r m i n a L i o n ,  a n d

2  t h e  B o a r d  s e e m e d  t o  l o o k  a t  t h a t  a s  a

3  n e r s u a s i r r e  f  a r - f  o J  - -  E c h e v a r r i a  a n d  a  n u m b e r

4  o f  c a s e s  t h a t  h a v e  f o l l o w e d  E c h e v a r r i a .

JUDCE STE IN :  You  men t i oned  ea - r l  i e r

5  l n  y o u r  r e m a r k s  - -  f  b e l i e v e  y o u  w e r e

?  r e f e . r ' r ' . r  t o  A  n r n n n q r - . i  I i c t  i n n  n +  l l i 5'  Y  " "

[ ]  Da r l -  i  r : r l  a r  w^s te  i n  wh ich  the  - -  back  i n  I

9  be l i eve  1980  - -  I  don l t  t h i nk  you  men t i oned

10  the  da te  - -  can  you  te f l  me  whe the r  o r  no t

1 l  r n r r  a r n e a l s  n f  - -  r , r a l  I  T  ^ l t . a q q  i f  W a S n t 1 :

1 )  { i n : l  A n o n n r r  : . t - i ^ h  i r  ' . ' ^ ^  ^ i w h l ' .-  L ron ,  _LL  was  s rmpry  a

l 3  p roposa l , '  i s  t ha t  i L?

L 4

15

16

M R .  R A A C K :  T h a t ' s  r l g h t .

J U D G E  S T E I N :  O k a y .

M R .  R A A C K :  I t  w a s  1 9 8 1 .  T h e

1 ' l  A d a n - \ /  h i / ]  r h r ^ . , - F  ^ F  ^ - - , .- - ugn  a  se t ' t es  o r  no l ] Lces

18  p roposed  co  I  i s r -  baghouse  dus t  I r om g rey  i r on
{

1 o  f ^ l ' h A v , ,  ^ . . ^ ^ r  -  f u r n a c e s .  A n d  i n  1 9 8 1  w h e n

? O  t h e  A d a n , - v  w A S  , i r < -  ' . n . 1  i  n n  - -  < A ' /  i n ' - r  L h a L  i  L

2 I  was  s t i l l  unde r  cons ide ra t i on ,  t he

22  Agency  - -  t he  admin i s t ra to r  ac tua . l l y  s ta ted ,
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bu t  o f  cou rse ,  t h i s  does  no t  mean  tha t

13

T4

15

L 6

10

11

I2

I7

IB

l9

20

2L

22

genera to rs  a re  no t  unc le r  an  ob l i ga t i on  to

tes t  t he i r  was te .  because  i f  i t  t es t s  and

exh ib i t s  haza rdous  cha rac te r i s t i c s ,  i t  i s

cove red  by  the  RCRA p rog ram.

And  tha t  was  i n  the  1981  Federa f

Reg ls te l  no t i ce  tha t  was  ta l k lng  abou t  t ha t

w a s t e ,  a l o n g  w i t h  s o m e  o t h e r  w a s t e s  a n d  t h e

n r n n n e : l  e t a l - r , e  r  h o  A n o n n r r  L , : e  r - . \ n 1 - i n r | i n n  l -  nL '  ' r  r  1 9 L r r e  j

L o o k  a t  L o  d e L e r r n i n e  w h e L h e r  - L i s t i n g  s L a L u s l

a h C v e  a - ] d  h e r z o r - r l  w h c r h , - -  : l -  r . r n r r ' 1  . - 1  - r r < l -  l - ' 6

s  r h  i a - 1  t n  f  ] ^ e  r n " m : l  h a z a r d O u S

cha racLe r i  s t i  c  t es r s ,  was  wa r ran ted .

The  second  po in t  we  add ress  i n  ou r

appea l  i s  t ha t  i f  t he  Board  were  to  l ook  a t

l - h e  r r n , - l a r l  r r i n n  n r r a < f  i n n  n f  < l ^ 1 , , t ^ r U

i r r f  a y l - \ r a l  - r r  i ^ n  r h o  R n r r r ' l  u r n r r  l , . l  r a : r J i l r r

conc lude  tha t  Conoress  Le f t  t o  EPA 's- , ?

e r u n e . l  i s e  I  h a  t . , r s L  r . : f  q r - ^ n i - . r  o ' - j -  f  h F  a r z a c L

un i ve rse  o I  was les  t ha t  r equ i  r ed  I u rLhe - r

c f  r t d r r  h o  f ^ r a  t r D A  . l a f  a r m i  n o d  u r h o l -  l r a r  I  h o r r

shou fd  be  i nc luded  i n  the  haza rdous  was te
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prog ram .

J U D C E  I i V O L C A S T :  C o u  L d  y o u  a d d r e s s

T , e F . l  F o , l n . J r \ ' r c  , r r f l  t m o ' r i  t h : l -  a ^ - . - r 6 c <  n h l g q

no t  t o ,  i n  t he  t e rms  o f  t he  s ta tu te ,  l im i t

t he  un i ve rse  o f  Bev i l l  t o  u t i l i t i e s  and  o the r

n / - r \ . r p  r - r F r - r e t  i r - -  h n ' L e r S  a n d  o t h e r  s u c h

ac t i v i t i e s?

MR.  RAACK:  Su re ,  su re .

he lp l u l  Lo  l ook  a t  Lhe  anguage  and

T f  m : 1 r  l - \ a

compare,

the

H E V A  - L  I

1 0  a n d  w h a t  I ' d  l i k e  t o  d o 1S Compare

and  t he  1980

I  can .

1 1 Agency ' s  1978  p roposa .L

a ' n e r ' - l m F n l  l a r n ' r . r n , . -  i fI 2

l 3 As  you  know ,  Cong ress  spec j f i ca l l y

re fe renced  i n  the  con fe rence  . repo r t  t o  t he

Bev i l l  amendmen t  tha t  i t  was  i nco rpo ra t i ng

L4

15

L6

I1

18

19

20

2T

22

t h e  l Q l R  n r a n n e > l  t r p A t c  < h A - i > l  u r r q t o

. - . J n . c n f  i n  j . h a  R a r r i  1 |  a m e n d m e n t .  S o  I  t h i n k

i l  l s  i ns t ruc t i ve  to

1 r n a r r : a a  r h a n n a c  r r a

l ook  a t  wha t  l he

C o n g r e s s  a d o p L e d

o l  i L .! o , r 9 u l " 9 c

I  . l i , - 1  I  h a t  h r r f  A q  \ / o l t  C a n

S O M E  O f  E P A I  S

I  don ' t  know

< o a  i n  l - h a  t / - \ n

i f

Beta Court Repofting
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n r . ) n . ) q A l  t h F  A . r . . n - \ /  l d a n r  l F i . r . l  r h r c F  I  \ / n d . r

o f  was tes ,  and  i nd i ca ted  i t  was  so le l y  f rom

s tea rn  power  - -  qene raLed  by  sLedm powe-L

n l  . e n f  e  c n t  o t  r ;  f  r n m  , , 5 { 3  o f  f o s s i l  f u e l s ,  T h e

B e v i I l  a m e n d m e n t  c h a n g e d  t h i  s  L a n g u a g e

s ' q h t l v  a n . J  w o  f  h : n l r  h e r e  ' - e  i l , a l v  ' O U r

reasons  tha t  come ou t  o f  l eg i s la t i ve  h i s to ry

f n r  l . h n e o  c h : n a o cI

9 T h e  f i r s t  / - h d n n F  i s  a n  o b v i  o u S  o n e .

10 a , ' \ r  / - r  r a  c  q  r . 1 . . l r n  i z o r l  r , n 3 1

. , . 1 ^ i r  i ^ ^  I  r . , ^ ^
L  y P c  L '  I  w d 5  L e

r r l  i I i f  i o c  l - n , r l  r l  n r n r - l r.  - . . l _ e  r

t he re  was  an

tha t  bo i fe rs  and

L r r d  L  -  r r d 9 .

1 - h o  r r c o  n f

11

1_2

t3

T4

15

16

I1

18

19

20

2L

22

s r - r - n n d  r ' l i  f  f o r o r r o  r r a  t h i n l e  i n  t h a

l e o i s l a l  i \ r a  h i  s r / - \ r \ r -  , - l , . . r r ' l  \ '  a / - \ n r - r - , . q q  w A n L e d

'  ^  F r . 7 - \ r 1 r r . r o  r n d  , l  i e l n r  F  w a n l  l  h  i  q  e : ' - m n l -  L O n

t o  somehow wo rk  as  d  d i scou raqemenL  Lo

fac i f i t l es  to  use  a f te rna t i ve  fue l s  a long

w i t h  f oss i l  f ue f s .

aA n d  s o  i t  d i d n ' t  w a n t

I  c r - h n r  r : l  i i  ' , ,  f  -  h , -  r a i s e d  t h a t

q . r \ . '  5  n r  I  f l  n a r n o n l -  O f  a l  t e r n a t i  v e  f  u e l s

wou ld  somehow knock  ouL  t h i s  exempr i  on
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, ,  n l i ^ , I - i l  i + . .  - -  -  a : - i l i i - r '  c ^  l - h a r ro l r l , f f L d ! , , ,  L y  w L  c r  r , r L r r r , y ,  r ( ,  L , , s y

b r o a d r . n . o d  t h o  l - n n r r r n o  c l i n h t  l v

The re ' s  some  rnd i ca t i on ,  no t  as

much  as  Lh€  a l t e rna t i ve  f ue l s  i nd i ca t i on .

12

13

5

6

B

9

t h a r  C o n g r e s s  a l  s o  w a n L e d  L o  e n s u r e  r h a t

co -managed  was tes  - -  b ras tes  t ha t  maybe  d idn ' t

10

1 1

come f rom the  combus t i on  ac t i v i t y  bu t  were

r '  *  -  i r r c l  m , r n ^ . 1 c . i  n r c i t '  W i L ho r r l r  d y  u r :  J U J L  ' o r r o Y L u

i l y  ash  o r  some o f  t h i s  o the r  ma te r : i a f  a t  a

h o i  I  e r  r ^ l r  r l 1 . i  1  i  l - r z  n n s l a l i o n  - -  w o u f d n r t  a l S O

u n d o  t h e  e x e m p t i o n .  T h e r e ' s  s o m e  - -  d g d i n /

q . 1 m a  I  a . r i  e l : l  i r r o  h i  c t a r r r  i  n . t i  - r t o e  t  h ^ l

A n d  t h e  f o u r t h  i s  t h a t  C o n g r e s s .

I  i k e l r r  a s  - h e  A . t F -  - \ ,  a i r  r r . , - n r r n i  - ^ d  -  h e tI 4

15

L6

71

18

I9

2A

2 I

22

l ; r n c - e r - : ' l , -  h n i  l  - t  i n n c  - -  : n r l  1 - h i  -
r r - 9 L  e l u  L  r  v t r l l u r  4 v r r J

exac t  k i nd  o f  wasLe  i sn ' t  j u sL  gene ra ted

q . r l F l \ /  ^ i  n / \ ! , ? a r  n l  r n F q  h r r i  i n  f . a n t  h n i  l ' . r c

l a rge -sca le  bo i  l e rs

I ^ t ^ a f a e  a r a  d a n a r > i a . l

t o  p r o d u c e  s t e a m .

J U D G E  R E I C H :

a n d  t h e  s a m e  k i n d  o f

W h a t  i s  t h e  c l e a r e s t

i nd i ca t i on  o f  cong ress iona l  i n ten t  t ha t  when

Beta Couft Reporting
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f  h e v  h r n - d e ^ F . l  I  h 6  e c n n a  h a r r r ' n r l  r r i  i  I  i  I  i p -

I  h : t  I  h o r r  , ^ ' 6 r a  i  n 1 - a h , - l i  r n  i  t  a n  l \ ,  |  ^  - ^ \ / o r

o the r  f ac i l i t i e s  t ha t  v re re  s im iLa r  t o

u t i l i t i e s  i n  t e rms  o f  bo i l e r  ope . ra t i ons?

Where  do  v /e  see  tha t  t ha t  was  the  l im i t  o f

w h a t  t h e y  w e r e

m o r e - l i m i f i n n

M R .

i  n t o n r l i  r n  l - ' , r

EPA I  anguage  ?

RAACK:  We11 ,

, 4 r n n n i  h d  ^ r 1 t  t h a

t h e  c l e a r e s t  c a s eI

9

10

11

72

13

) "4

15

L6

I1

1B

19

2A

27

22

I  t h i n k  w o u l d  b e  t h e  l a n g u a g e  i t s e l ' ,  b y

d r o n n i n . t  s l -  e r m  n . v / a r  n l - . 1 <  e r r t  |  - h i n k

l h e r a l s  s . m e  l e o i . l ^ l - i \ , 6  t a c t  i ' n n n ' ,  i r  I ' m

n r l j -  m i  q i .  ^ kpn  f  h . r f  i  nd i ca ted  t ha ] -  i t  kne \ , , /

+ l ^ l  ^  + . , * ^ o a s  n o t  l u s t  a

, , r  i l i - , .  ] . - - - . J  - . - ^ r -  r h , - i  * - , ,  l - ^  ^ ^ ^ ^ * - r  ^ , JU I I - t f  I y - O a S e O  W a S C e  d J l u  | l | d y  u e  g { : : n e I  d L c u  L n

t h r -  I t r e : I  r , r n r l  d  t ' . : q  f  l h i n L  R F \ / i l l  r r r r f  i i

. r 1 -  n r m a r . r q  f  \ / n a s  . - \  f  f a C i l i t i e S .  B u t  t h e

. . n f c r c n . a  r a n , - r r j  i I  s e l f  t i e d  a l f  O f  t h i s

l , ] n o r r : n e  h : n k  t n  t r t r A r q  e n o r i r l  u r e c t , 3  - , - n . - F n l

, r  / - , 1 n - a n t  i  I  c o l  f  l - l a : t -  I  c  1  i m i  r a . t  r n  a f

c o u r S e r  1 o w - h a  z  a r d , h  i  a h - r r n l  , , m a  r r .  c l  .

D.  C .  C i r cu i t  cou r t  has

found  in  th ree  re levan t  cases .  t ha t  EPA

A n d  a s  t h e
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B

I

10

i s  - -  t h i s  was  no t  on f y  i n  r e fe rence  t o  he lp

EPA de f i ne  i t ,  bu t  EPA  was  spec i f i ca l l y

requ i red  to  go  no  fa r the r  t han  .Low-haza rd ,

h  r r h -  t , n l  i n  i n r o r n r a r - i n d  R a \ / : l l

J U D G E  S T E T N :  f s  L h e r e  a n y  d i  s p u t e

h c i -  \ ^ r c a n  l h p  n e r f i o c  i 1  t h ] s  c a s e  t h a t  t h i s  i S

no t  l ow-haza rd  was te?

MR,  RAACK:  There  i s  no  d i spu te ,  as

thev ' ve  s f  i nu l i t e r J  t o  t he  resu l t s  o f  t he  TCLP

tes t i ng ,  wh i ch  as  I  i nd i ca led  we re  ds  h i gh  ds

l R 0  |  i n e s  f  L e  r r - n r r l a t e d  l e v e l .

JUDGE REICH:  A t  one  po in t  i n  you r

- l n n o a l  -  \ / o n  s e F m  l - .  a s . r i h e  q . r n e  s i o r i ' i c a n c e
,  - l  

v e  v ! l r i t

L o  L h e  f a c t  - h d t  C o n g . r e s s  i n  L h e  B e v  i  I  I

a ' n e r d ' n e n .  a d o l  c . l  l t r a  q J r r , -  l r n . l r r . t n F  h n r  E P A

- "  - ' 1 q q 1  r r ' a m 4 k i n n .  h r r l  a m  I" t a y  L J  L Y ,  L U L

n o l ]  c o r r e c L  t h a t  L h e  M a y  1 9 8 0  - r u l e m d k i n g

b - e i r - - r l  I  r r  i r r e t  n r r f  i *J U J L  P U L  r r i  w r r d L  w d r  d - L r c d u y

n a n d  i  n n  l r a f a r a  a ^ h ^ r ^ - ^  ^ ^ , - . ]  ' . , 1 -  - t -  - h a  a ^ ^- - . , : ' ,  t r 5 5  € l l l U  w l r d L  ,  J t t j  H 9 c n C Y

- r n r  i a  i n a t a . l  u > c  d ^ i  ^ ^  I  ^ r r l -  ^ f

Conqress  ?

MR,  RAACK:  I  t h ink  tha t ' s  f a i r .

l 1

L2

13

L4

15

15

t'l

1B

19

20

2L

22
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J U D G E  R E T C H :  S o  L h e r e ' s  r e a l l y

*  ^ -  ] . . t  - ^  . t - ^ . , ,n O t n  l  n g  a O O U L  L n e  l a C L  L n a L  t n e  d n g u a g e  l S

q i m i l -  r h : i  r - - n d r . 5 e < w a s  l - o o k i n g

a t  w a s  t h et o  E P A  a L  L h a t  p o i n t .  l n  f a . L .

r eve rse ;  EPA  was  l ook ing  t o  Cong ress  a t  t ha t

po ln t ,

M R .  R A A C K :  I  r h i n k  t h a t ' s  r  i g h L

A '  t h , a l -  n ^ i r i  l - h a  r - . '  . - - - t  t h eL  P V ! r '  '  '  
" s  

w w i r g r s  L  o u j u r

I  r r n r r : a o  : h ! /  f r r r 1  h ^ ,

1 0  a d j u s t e d  t h e  l a n g u a g e  a n d  r e f e r r e d  a g a i n  i n

1 l  L h e  c o n l e r e n c e  r e p o r t  t o  E P A ' s  I  9 7 8  p r o p o s a - L

1 ?  t e r r  i  I  q  : d n n l -  i  / - \ n  . \ f  l -  h e  / - / - \ n / - a n fL v r r v v Y u

13 n . . -  + l ^ l  - l  ^ ^ i ^ r  r t ^ - +u * r  L n l r o  p o t n L  L n d L  w e  r a l s e  o n

T4 appea  I  i s  t ha t  EPA  has  g i ven  no re  rhan

1 5 a . l r = . f l t a l  o  n r - t  i r - r '  n i  i t c  r n s i l  i . ] n  l h a l  h n i h o u s e

. l t t q  f  r n m  n r c . r  i r n r  f  n r r n d r i - e  l h o  v r - r c 1 - e  6 1

i s s n e  h e r e  i s  < r r h i c g !  t O  R C R A ' S  h a z a r d o u s

I 6

l 1

l 8 was te  p rog ram and  no t  ca tego r i ca l l y  exempt

under  the  Bev i f f  amendmen t .19

20 T h r  s  n . s  i r  ' o r  h . : s  h e e n  a t ' t i c u l a t e d

2 I  i n  Federa l  Reg is te r  no t i ces  as  pa r t  o f  t he

2 ?  r r r ' l  r = m : k i n , r c  i n  c l e f  i n i t  i v e  A o F n c v  s t a L e m e n t S
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n , , h  l  i  e h  a / t

p rocess .

w h a t  w e l

^ , , r  i n n  I  h a  R o r r i  I  L  a - , ' l  a f  . 1 r \ r

- n , - l  i n  A ^ a n - r r  l ^ l  I a r <  , n r l  n r r i r i r n c a

T ^ l  ,  ^ ^  r - - . 1  t - + i - -  , ^ m m r r n i l \ /
L " c  I  c a u  L o L I L 9  \  L i ' u , , r ' - r  L l / .

I ' d  f i ke  t o  t u . r n  now  and  d i scuss

d  l l ke  t he  Boa rd  t o  do .  We  ask  t ha t

10

11

I2

13

I 4

15

1 .6

I1

1B

19

20

2L

??

the  Boa rd  reve rse  t he  ALJ ' s  i n i t i a l  dec i s ron

^ n . l  ^ l l . u r  t h . -  R a R A  n o f t i o n  O f  t h e  c a s e  t o

p roceed .  I f  t h i s  dec i s i on  we re  t o  s tand ,  i t

w n t r ' r ' i  l e a v e  l h e  A o e n ^ v  w i t h  ' 1 . ,  a r r r  f ' o r i f  v  r o

, 1 1 s t r r a  n y . \ n F r  ' - l i r \ / - f  / - \ - a l . f  V  t  F . I  l . f  t c 1 r V  r - o n l - f O l S

/ - . \ n - a r n i  n d  t h . j <  f a n i  t  i t . , r ^  , . , r - + ^  r . r h i - ! rL r L y  s  w d s l e r  t T n l ( - n  f 5

: h s n l  r r l - e l  r r ;  n  i  r r , - n  i  r  c  h i  r r h  l -  ̂ v i . - i  t \ 7

The  dec i s i on  cou ld  have  ve ry

n . = . t . r  I  i v r -  i m n l i n a l  i n n e  n n  a l  l h a  v o r r r  l e - ' rr L ! t  r ! d ' > L I

t h e  n i  m o n l -  ^ f  i  r n r  {  n  n e l r  r rr " u - r G L l  2 ' " L . , L  I  v u  u r  y

n d L i o n w i d e .  T h e  d e c i s i o n  w o u l d  p o r e n t r a l l y

r n i l F r m i n c  ? 7  r r c . r r q  r ' r f  r a n r r ' l  e l  i a n  n f  :  l :" ' -  *  r  ' - r ge

c , : . i - n a n f  n F  h o  r ' 3 n r r l -  - - ' . - l +  -  r r .  
h a s!  c v u f d  L s u  u u " u " u r r f L y  L r r q L

n e v e r  c o n s i d e r e d  i r s e l f  e x e m p t .  A n d  l i n a l - L y ,

, : f  f  i r r n i - o  r h F  A T , , J ' s  . l o l - i  e i ^ n  ' , , o | l r l  r e n r r i l g

F  P A  l - n  r t r . r n e n  - h c  R c y l l l  6 6 1 1 a .

A f t e r  n e a r : I y  a  d e c a d e  o f  b e l i e v i n q

(202) 464-2400
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1  t h i s  m a t t e r  c o n c l u d e d ,  t h e  A g e n c y  w o u f d  h a v e

2  L o  I i r s t  f ' g u r e  o u r  a l . l  r h F  r y p e s  o f  w a s t e

?  < t  - a : r r e  - h = t  n .  1 - i f , n r  i a l I  v  e r r , l r J o n l  v  - c l u L d  b eu  I  ! l  J  q v s

4  cove red ,  and  then  beg in  conduc t i ng  add i t i ona l

5  s tud ies  i n  an t i c i pa t i on  o f  ano the r  repo r t  t o

6  Cong ress  and  ano rhe r  r egu laLo ry

7  de te rm ina t i on .

JUDGE REICH:  Much  o f  wha t  vou  c i t e

a  i n  a , , ^ n ^ r l  n f  r r n r r r  ^ ^ c i  i  i  ^ h  c 6 6 h c  l - .-  -  r  ' - .  -  - :  r equ l  r e

10  us  to  i n fe r  t ha t  t he  Bev i l f  amendmen t  doesn ' t

1 l  app ly .  O the r  t han  the  J im  Scarbo rough

L2  de te rm ina t i on ,  i s  t he re  any th ing  e l se  tha t

I  f  : f  f  i  r m : l  i r r p l  r r  z l i  < n r ' < c o -  L ' h 6 l  h o r  ^ r ar -  - y  r r o n

1 4  f o u n c i r - L e s  a r e  c o v e r e d  b y  t h e  B e v i l l

l 5  d m e r d . n a - l  - F A l -  - - - ^ I { : i  - - I  I ' '  - - r ' - ^  
a b o u t  L h e- . . e u  r I J c L r ,  , L d ,  , ) r

L6  Bev i11  amendmen t  ?

I1 MR.  RAACK:  The  1999  repo r t  t o

l o n o r e s s  r r r . r r r  r - l e a * ' v  l a i . l  n u l  t h e  L . t n i  v e r S e

19  o f  who  was  cove red ,  and  l e f t  no  ques t i on  as

2 n  l -  . r  l -  h a  r  r r n o  n f  - -

2 I JUDGE REICH:  Bu t  i t  neve r

22  men t ions  - -  wha t  I 'm  l ook ing  fo r  i s  someth ing t
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10

11

L4

15

L2

13

I 6

I I

18

19

20

?t

22

t h , r  r - r r l r t t 1 '  < n a - i f  i ^ r ' r ' r 1 .  - a r L ^  t h - , ,  ^ r F \ /-  r u  |  )  J v l L _ r f , r  o  I  L y  e a  I  N r  o u u u L  9 ! ! r

i r on  foundr ies ,  no t  an  i n fe r :ence  tha t  we  can

come  to  bv  om iss i on  And  f r om wha t  I  can

te l l  f  r om v . /ha t  you ' ve  c i t ed .  and  I  wan t  t o

make  su re  t ha t  I 'm  no t  m i ss i ng  any th rng ,  t he

'  "  L  w o s  o I  L h a l  c h a r a r - t o r! r r r y  L , , a r r g

w a S  L h e  J i m  S c a r b o r o u g h  d e t e r m i n . r L i o n .

M R .  R , \ A C K :  I  t h i  n k  L h a L ' s  r i g h t

T f  a l  w a s  l -  h F  R ' . f l i , . n  I V  l e L  L e r  t h a t  O S t / i

r : r t i  - i n a  o - 1  i n  - h o  n r a f  l  i n n  . . n r l  i s s n i n o  O f  .

H o w e v e - r ,  i n  r h e  1 9 B l  a d m i n i s t r a L o r  s t d L e m e n t ,

F o d o r a  l  P e n  i  e t a r  n n t  i  n o  : h n r r r -  a r a r r  i  r n n

f  n t r n z l - t r  h F . | l - . \ r r s o  r j r r . j -  j -  \ a  A d m i n i  q l  r F l . , r  W d S

t a l k i ng  abou t  a  number  o f  d i f f e ren t  was tes ,

and  one  o f  Lhe  oLhe r  t Jds res  acLud l1y  was

n t t r  l e r i  f  r . 1 n  l A e  n y r r n ' . q F . l  l i < f  i n c  h a ^ ; r r q a  O f

i h e  R r - r r i  I  I  c v , = m n ]  i e ' n

And  wh i f e  i t ' s  s t i f f  an  i n fe rence ,

i l  r q  r  i  n f  o r a n n a  l -  h > l -  t -  h a  A d" Y e n c y

k n e w  e x a c t  l y  w h a r  r h e  B o v i I I  a m e n d m e n t  m e a n t

at  that  t ime and what  i t  meant  to  be exempt,

a n d  s t i l f  w e n t  a h e a d  w i t h  t h a t  n o t i c e  a b o u t
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2

3

t h i <  f  \ / n o  . \ f  u a q t 4  - - t , i n ^  - n - r  i r r -  ^ r ^ r r l r rr o  v  I  r 1 9

r - n r ; a  r  o r l  h r r  t  h o  h :  z :  r r i n r r <

R r r i  ^ . i ^  i  n  w e  w O U f  d  l o o k  t o  t h e

1 9 9 9  r p n n r l  r ^  f - . i n r l r  l a - r r l n n  n r - r

ques t i on  a rs  to  wha t  t he  un i ve rse  o f  was tes

were ,  and  t ha t  t he re ' s  no  ques t i on  an  l r on

' r ' r r , - l -  ,  ' n r  r r t  n n -  r r  r -  i  j \ /  l n  j e '  e i l h , . .  I  h e

d e s c r i p L - o n  o f  r h e  w a s L e ,  L h e  t y p e  o I

t . . - h n / - \  l . - J ' /  c f  r . , n  j 6 , ' - l  
. r  t h e  - \ r n F  o f  f  a r -  i l  i L i e S

l h a r  . r F n e - , f  t e  1 l - e  n a L e r i d _ 1  .10

1 1

I 2

JUDGE

tha t  t he re  was

cha rac te r l s t i c

K L I L H :  Y O U  n a d  L n O L C a t e O

-  ^ -  l  . . , . 1 - r  l ^ ^  - L -  . r  , la  s r t p u _ L a L r o n  r n d L  L n t s  w a s  a

L , ^ < l 6  : c  |  , r n , 4 o r e t ^ . r . 1  i t  r - \  r13

74

15

I6

I1

18

19

20

21"

22

a t  l e a s t  a t  l e v e f s  t h a t  w o u l d  c o n s t i t u t e  a

cha rac te r i s t i c  was te .  Was  t he re  any

sL ipu l  a t i on  t ha t  buc  I o r  Lhe  Bev i l 1

: m p n r ' l m a n r  t - h > r  I  o a z l  E n r r n , 4 r r r  u r n r r ' 1  . - l  l - r a  I  i  - ] .  l ^ t! u ! tJ ul ll,l l y

I ' m  j - . r v i  n o  r o  d t r r  F r n i n e  . i f  v . l e  c a m e  t o  a

c o n c l u s i o n  t h a t  t h e  B e v i l l  a m e n d m e n t  d i d  n o t

e r r l  r r  u r h , - t  h a r  ' h o r a r q  F .  / \ n F n  i . . r ' e  a s  L O" | : t ' ' | '

I  i a h i l  : l  \ / -  / - \ r  w h e l h e r  i 1 -  t h . . n  l r r . f  h e r - o r r e s  a

/ - r r r a e t  i . \ n  ^ t  L r h 6 t h a r  -  -
I J c r  r d - L  L y  - L >  a P P r \ r P r r o L s ,
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www. betareporting.com(202) 464-2400 (800) s22-2382



30

a n d  l f  s o .  h o w  m u c h .

MR. RAACK: l , ie1l .  .  the process \47as

so  t r unca ted  be fo re  t he  p res id i ng  o f f i ce r

t ha t  j t  d i dn ' t  ge t  t o  t ha t  po in t .  The re  was

no  hea r ing  and  no

n ^  < ]  i n r r l r l - i ^ n  : c

t h i nk  i t  has  t o  be

n F r l :  I  |  \ ,  n r n r e o , 4  i  n n  <

c r r n n o q l  i n n  - n r l  n o r l : i ^ l \ r

l - ^  I  i : l ^ i  I  i  l - v  c . \  , ^ / l :  d O

r e m d n d e d  f o r  I  i a b i L i  t y  a n d

B

9

10

11

T2

r3

I 4

15

L6

I1

18

19

20

2 I

22

JUDGE REICH:

JUDGE STE IN :

Okay .

r h a  q  r :  r l _ ' n  r n r r  n h

de te rm ina t i on  o r  f e t t e r  t ha t  . I udqe  Re ich

re fe r red  Lo  , '  l ew  momen l s  dgo ,  wds  t ha t

l e t t e r  nade  pub l i c l y  ava i l ab le?  I  mean r  was

r t  o n  t h e  R a R A  . - o m n c n d i u m  o r  t h e  I n t e f n e t  O r

. : n v  o [  | h n e e  l , i  n r l s  n f  l - h i * ^ c ?  T  d n n t f  t ' n 6 r y

t ha t  t he  In te rne t  was  up  and  runn ing  l : , ack  i n

1984 ,  bu t  - -

M R .  R A A C K :  T h e  ' 8 4  f e t t e r  - -  t h e

December  ' 84  Sca rbo rouqh  .Le t te r  was  pa r t  o f  a

q t = r i  o q  o f  r - n r r , . c n n n d e n c e  b e t w e e n  E P A  a n d  t h e

s ta te .  The  f i r s t  se t  - -  t he  f i r s l  l e t t e r

t . r h i  n h  n : m a  z l i r o n t l r r  f r n m  h a - . l d 1 , a r l a r e  f / 1

Beta Court Repofting
www, betareporting.com(202) 464-2400 (800) s22-2382



31

T e n n e s s e e  i s  o n  R C R A  o n l i n e .  I  h a v e n ' t  b e e n

a h , f  e  t o  d e t e r m j . n e .  a n d  I  k n o w  t h a t  t h e

S r - a r l - n r , - r r o h  I  F - - F r  l s  r o f  r -  r r r e n t  
-  

v  o n  R C R A

on l i ne ,  Wha t  I  haven ' t  been  ab le  t o

r l e -e -m inc  I  r o r r , r . r  - ^ sea rch  i s  whe the r  i n

e a  r  I  i  e r  v e r s j  o r s  o f  F C R A  o r  I  i  n e  p r e - i n L e r r  e L  ,

t he r :e  was  a  OSW (? )  po l i cy  compend ium,  fo r

examp le .  wh€ the r  i t  was  made  ava i fab fe  then .

I  do  know tha t  t ha t  l e t t e r  was  sen t

10 ou t  t o  t he  s ta te  d i r ec to r s ,  t hev  we re  CC 'ed

l 1 on  the  cove r  merno  to  - -  o f  t ha t  l e t t e r ,  and  I

do  know tha t  t ha t  l e t t e r  was  ques t i oned  o r

spec i f i ca f l y  d i scussed  and  a  po in t  o f  f ocus

L?

13

I4 ln  t he  ' 92 -9 I  Whe land  Found ry  dec i s i on ,  wh i ch

i s  oub l i c l y  ava i  l abJe ,  o f  cou rse .15

16 I  see  tha t  my  t ime  i s  up .  May  I

take a moment to conc.Lude?

JUDGE REICH:  SUIC .

T1

1B

T9 MR.  RAACK:  The  bo t tom f i ne  i n  t h i s

r : s e  i s  t h ^ f  r h F  P F c o o n d e n L  . r n d  L h e  A L J

concede  tha t  g rey  i ron  foundry  was tes  were

no t  i nc luded  i n  EPA 's  Bev i l l  v ' 7o rk .

2A

2L

22
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I  Responden t  chose  no t  1 -o  l l e t  i nvo l ved  i n  the

2  p rocess  a t  t ha t  t ime  and  submi t  comments .

3  Responden t  chose  no t  t o  seek  rev iew  o f  EPA 's

4  dec i s i on  no t  t o  i nc l ude  f ound ry  was te  w l t h i n

5  the  exempt ion .  Fesponden t  chose  no t  t o  ava i . l

6  i t se l f  o f  any  adm in i s t r a t i ve  p rocess  whe r :e  i t

7  cou ld  have  ra i sed  t h i s  i s sue .

I n s t e a d ,  i L  s a L  b a r - k  a n d  s L o c k p i l e d

9  th i s  ve ry  tox l c  was te .  and  when  the

10  regu la to rs  became conce rned  abou t  t he

1 1  m i  s m a n a o e m e n f  o f  j - h a  r ^ r r q f  c  Q F q n ^ n d e n r

72  c fa imed  tha t  EPA fa i f ed  to  f i n i sh  the  Bev i l l

13  regu la to r y  p rocess ,  and  t ha t  i t s  was te  i s

I4  the re fo re  s ta tu to r i l y  exempt .

f h i s  i s  a  c - L a s s i c  c d s e  o f  a

1 6  n o n c o r r n l l a n l  l a r - i l i - r '  j - l ^ a t  1 a . l e  r o  e I I o r t  t o

1 ' 7  n r n n a - l  \ 7  m : n : / - r 6  I  - -  " - ^ r ^  e f  t o t L  L OP I U P L -  |  y  , " o , , o 9 8  U r  d l r y

1 8  d e t e r m i n e  h o w  t o  p r o p e r l y  m a n a g e  i t s  w a s t e ;

1 9  r a t h e r ,  i t  w a i t e d  u n t l l  i t  w a s  d i s c o v e r e d  t o

2 0  a t t e m p t  a n y  c o m p l i a n c e .

-  - .  
r^rc r rcr  r  heJ U U G b ,  H U L U I I :  I  I N ] N J .

22  message ,  Any  f u r  Lhe r  quesL  i ons?

15

27
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Thank  you .  Mr .  Raack .

Mr .  Be rge  re  ?

MR.  BERGERE:  Thank  you .  May  i t

4  p l e a s e  t h e  p a n e l , '  o n  a  p r o f e s s i o n a f  1 e v e 1 ,

5  I ' m  d e l i g h t e d  t o  b e  h e r e ,  a l t h o u g h  I  m u s t  s a y

5  m y  c l i e n t ' s  a p p a l l e d  t h a t  t h e y  h a v e  t o

?  n n n t  i  h r r a  t - ^  c n 6 ,, -  - . - nd  money  to  have  me  chase  th i s

8  ma t te r ,

9  To  add ress  a  coup le  o f  po in t s  the

l0  cou r t  ra i sed  ea r1y ,  t he  ma t te r  - -  t he  v . /as te

11  ma te r i aL  i n  ques t i on  was r  f r om the  da te  o f

L2  EPA 's  i nspec t i on  f o rwa rd ,  by  rac j t  ag reemenL

13  managed  as  a  RCRA sub t i t - Le  C  was te  un t i l  my

1 ,4  c l i en t  d i d  wha t  a l l  pub l i c  u t l f i t i e s  do  w i t h

l 5  1 - p c l - r o r - r  l n  .  h a i  r  w a q r  e -  w h  i r - h  w a s  a d d  a

16  pa r t i cu fa r  k ind  o f  l imes tone  t rea tmen t  t o  the

1 - 7  a m i c s i n n  f  I r r n o  t .  r - l - o  = l r r c _  w h i . - . h  L h e n

1B neu t ra l i zes  the  l ead  and  the  cadmium.

A n d  t h e  m a t e r i a l  t h a t ' s  c o m i n q  o u t

t ^  ^ f  + h ^  h r ^ t i ^ , , - ^  i S  n a t  R C R A  T C L P  h a z a r d o u s ;

27  t ha t ' s  no t  a  f ac t  o f  r eco rd ,  i t ' s  j us t  a

2?  f ac t .  And  - -

19
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th i s  was  no t  hand led  as  a  haza rdous  was te?

M R .  B E R G E R E :  T h a t  '  s  c o r r e c t  .  M y

J U D G E  R E I C H :

t rme  p r ' r o r  Lo  Lhe  EPA

c l i en t  d id  no t  hand fe  . i t  as  a

was te ,  The  maLe r i a l  was  be ing

\ ^ , ^ q  n r r l -  i n  r - r - , m n  I e f  e  d i  e r o n : r d

^ h ^ - i  ^ -  t  - ^ - ^ ^ ^ i - . i ^ -  , , - - .  . i -
u u r L r l " i w -

Eor  the  pe r iod  o f

i n o n a r 1  i a r  T  d r f h a r

R C R A  h a  z a r d o u s

c f  n e  I ' n i  I  o z l  .  i  1 -

o f  wha teve r  i t s

n , : c  l r a r m c , - l  i fB

9

10

was  ta rped ,  i t  was  cove red ,  and  you  know,

those  i ssues  - -  and  we  don ' t  con tes t  t he  fac t

t haL  us ing  a  TCLP  tes t /  t ha t  i L  LesLed

RCRA-haza rdous .

11

I2

13

L4

T1

J U D G E  R E I C H :  I f  i n  f a c t  t h e  B e v i f l

r m a n , . l m 6 n r  r l i d  n n t -  : n n l U  i c  l - h a r .  a n r l*I-I- ' ).

F r / r , - m F n r  f  h r i  \ / , - \ " r  - I i e n L  . i s  n o L  i n  f a . t

l i a b f e ?

21

M R .  B E R G E R E :  W e l l ,  I ' m  n o t  g o i n g

t o  - -  I  d o n r t  w a n t  t o  t a k e  a  p o s i t r o n  t h a t

w o u f d  t a k e  a w a y  a n y  o f  t h e  o t h e r  d e f e n s e s  w e

r a  i  s p d  i ^  l h F  r - n r n l  e i  n j -  l - '  r j -  r r . s f  n +  l  h n s e

d a f e n c a e  I  u r n , r  l  r l  < : 1 r  t ^  t h a  n r h o l

r a l ^ l  F d  t n  m i  l - i  / - r : l -  i . \ n  . \ f  I  h , .  n : q r - : d i  n r r  l i S t

15

15

18

19

2A

22
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, - r  f  \ r i , 1 ' l r l  i  ^ n a

i f  i n  f ac t  we

then  the re  '  s  a

b e c a u s e  L h e  \ ^ . r d y  R C R A  w o r k s  i  s .

s t o r e d  f o r  m o r e

c : < c : r l i  h d  I  i  e l -

1 - h r h  q n  , 4 : \ r <

^ f  . ' i  n l : 1 .  i n n c

a n d  m o s t  o f  t h e  d e f e n s e s  g o  t o  m i t i g a t i o n ,

n ^ l -  t ^  I i : l - , i l i 1  r r

JUDGE REICH:

MR.  BERGERE:

Okay ,  t hank  you .

The  l l ab i l i t y  case  1s

r a :  I  I  1 r  n r o m  i  c a z l  n n

t ha t  was  ra i sed  i s

t h i s  - i s sue .  Ano lhe r  po inL

tha t  t he  ma te r i a l  i s

l 0  c o n t d m i n a L e d ,  b u t  t h a t ' s r n m n l  a I  a l  r r

o f  t h i s  case .1 1 i r r e  I  evan t  t o  a  dec i s i on r f

72 you  l ook  a t  EPArs  s tud ies  f r om the  ' 90s  and

13 , , ^ , ,  I  ^ ^  l ,  - +y u u  r w w ^  ' 1 L t he  da ta  i n  t hose  s tud ies  - -  i n

1 4 f ue l  was tes  tha t  a re  no t

15 r - t a n a r n i a d  h r . '  n r a r r

t ox i c  con taminan ts

i r o n  f o u n d r  - e s  d l s o  h a v e

16 i n  t h o r n  ^ f  1 - h c  v F r v  S a m e

a t  t hese  l eve l s .1 1  k i n c l -  n r . r h . a n s  n o t

18 What  we  don ' t  know,  h recause  the  EPA

1 9  h a s  n e v e r  m a d e  i L  d  m d t t e r  o f  p u b l i c  r e c o r d .

20 i  s  w h e l -  t h a  a r a \ /  r  r ^ n  € ^ , , n n r .  i F , ' 1 , ' - l -  - ' .  r S  a

L r L ^ l ^  ^ y  , . , l a r  r  r l - ^  + ^ v i ^ i + . '  ^ T  i r  c  \ - ' i c r - 6L  l l |=  L \J ,< ! -LL  r  L  y

s t reams  a - re  - -  i t s  f l y  ash  wds te  sL redms ,

2L

22
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I  Bu t  Lo  back  up  and  add ress  Lhe  va ry

2  f i r s t  ques t i on  wh i ch  t he  pane l  asked ,  wh i ch  I

3  t h i nk  i s  a  ve ry  as tu te  one ,  wh i ch  i s  t h i s  i s

4  unques t l onab l y  as  a  ma t te r  o f  f ac t  a  f l y  ash

R  w r s - , -  . e n a r a t  ' -  ' 1  n r i r ^ r i l r ,  , r ^ n  t  h o  C o m b L r s f  i o n

6  o f  f o s s i l  f u e l .

7  T h e  j u d g e  b e l o w  f o u n d  i t  a s  a

B  m a t t e r :  o f  f a c t  a n d  a s  a  m a t t e r  o f  s c i e n c e ,

9  T ' ' s  n o L  b e e n  c o n t e s r e d  b y  E P A .  W h a L  E P A

1 0  m u s t  c o n t e s t ,  a s  i t  d o e s ,  i s  i t  s a y s  - -  i t ' s

1 1  s t u c k  w i t h  t w o  a r g u m e n t s .  O n e  i s  t h a t

1 )  C c r n r l r e s s  r e \ / a r  r a A l l r r  i n l  a n u l o - l  r , r h a n  j l  S a i d

13  f l y  ash  was te  to  i nc fude  foundry  -  genera ted

14  f l y  ash  was te .  and  t hen  seconda r i l y ,  even  i f

15  i t  d ld ,  we  p ro rnu lga ted  - -  we  e f fec t i ve .Ly

16  c rea ted  a  regu la t i on  tha t  compf ies  w i th  a

1 ,1  s ta tu te  tha t  t ook  i t  ou t  o f  t ha t  rea fm,  and  I

18  t h i nk  bo th  pos l t i ons ,  as  I t ve  a r t i cu l a ted  i n
t -

19  ou r  b r i e f ,  l a ck  mer i t .

20 J U D G E  R E I C H :  I S  t h i s  t h e  o n l y

2 I  f ac i  l i r y  ope raLed  by  Leed  Found ry?

22 MR.  BERGERE:  Yes ,  i t  i s .
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J U D G E  R E I C H :  O k a y .

l . 4 R .  B E R G E F E :  A n d  i  n  f  a c t ,  t h e r  e

3 has been some ment ion of  the Whelanci

4  dec l s i on ,  and  i n  f ac t  t he  Sca rbo rough  l e l t e r

5  was  i nc l uded  i n  LhaL  dec i s i on ,  because  Lhe re

6  i ras  a  v igo rous  deba te  i n  t he  fa te  19BOs

7  be tween  Tennessee  Whe land ,  wh ich  was  a  ve ry

8  l a rge  f ound ry  - -  Lhe  same  r ype  LhaL  Lhey  had

9  s i x  o r  e . i gh t  cupo las  i n  a  row  - -  and ,  you

10  know,  my  c l i en t  has  a  s ing le  one  - -  bu t  t he re

11  was  a  deba te  tha t  was  t r i gge red  by  the

12  Sca rbo rough  memo.  and  t he  S raLe  o f  l ennessee

13  and  EPA were  f i gh t i ng  ove r  whe the r  o r  no t

L4  Tennessee  shou fd  i n  f ac t  r egu la te  t he  same

15  was te  s  t  r eam.

L6 In  Tennessee ,  i L ' s  haza ] . dous  was te .

L1  Tennessee  f i r s t  sa id  yes ,  we  w i l 1 .  They  then

l8  cons ide red  the  Bev i f f  i ssue  and  sa id  no ,  we
t

19  won ' t ,  EPA  th rea tened  t o  yank  t he i r

l 0  au tho r ' r  t y  unde r  RCRA,  and  evenLua l l y .  EPA

2T s tepped  in  and  took  en fo rcemen t  ac t i on

22  aga ins t  Whe land ,  and  they  fos t .  And  they
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los t  be fo re  an  admin i s t ra t i ve  1aw iudqe  he re

^ .  t r v i - f  I r ,  h c  e F m a  b a S 1 S .

I  d o n t t  c i t e  t h a t - ^  " - - ^ ^ ^ l ^ ^ r _d D  P ! c L c u c r l L

unders tand  i t  was  w l thd rawn  a t  t he  susqes t i on

and  reco r runenda t ion  o f  t he  pa r t i es  as  pa r t  o f

:  c a r l  I  a m a n l -  h " r  i t  t  c  n a r f  ^ +  I  l - , d  n " F  l  i nr  P o r  L  | J u u t f L

- r e c o r  d  t h a t  w a s  o u L  L h e l e

T h e r e  w a s  a

t l ^ i  s  v F r v  i  s s r r e  w h c r e

dec . i  s  i  on  i n  1993  on

a n  a d m i n i s t r a t i v e  f a w

1 0  j u d g e ,  v e r y  m u c h  l i k e  J u d g e  M o r a n ,  l o o k e d  a t

11  the  fac ts ,  l ooked  a t  t he  l aw ,  and  conc luded

12  tha t  i t  was  no t  even  a  c lose  ca ] f  t ha t  t h i s

13  i s  Bev i  I  l - exemp t I n  t h e  f a c e  o f

I 4 had  two

tha t  i n

chances  i n  ' 93  and  ' 99  t o

1 5 |  ^ a r  F n ,  ,  n r l  r r , - n a n a\ l E | . E l  o . c L l  I r y

L6 :  r F  r . y o n n l  T L e r r  h r d  t h o  a h -  I  i  t \ r  j -  -  . ] . t  t h a t

1 ' 7  : r . l  ' h a r r  d i  d  n o [

l 8 J U D G E  R E I C H :
t

The  Whe land  Foundry

19 d e c i s l o n  c a n e  b e f o r e  H o r s e h e a d . d idn ' t  i t ?

d id .20 M R .  B E R G E R E :

. . iUDGE REICH:2L 5 ( )  t ne  A l - . i  l n  t na l ]

22 c a s e  d i d  n o l  h a v e  L h e  b e n e l i L  o f  t h e  D . C

Beta Court Repofting
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l 9

11

L2

1  C i r cu i t ' s  t h i nk i ng  i n  t ha t  case  a t  t he  t ime

2  t he  dec i s i on  was  i s sued .

3

4  t he  case .

5

MR.  BERGERE:  Tha t  c lea r f v  wou ld  be

J U D G E  R E I C H :  S o  t o  t h e  e x t e n t  t h a t

5  we  l ook  t o  t ha t  dec i s i on  a t  a l f ,  we  have  t he

7  bene f i t  o f  t ha t  add i t i ona l  pe rspec t i ve .

M P .  B E R G E F E :  R i g h r .  A n d  L h e

Q  n , . r q n c n t ; \ 7 a  I  ^ : l a  i l  i n r  i .  r e , : l - V  t h a f

1  n  j - L  F r F  w a s  a  v  i . r o r o u s  - -

JUDGE REICH:  R igh t .

MR.  BERGERE:  I f  t he re  was  a

1 1  r , i  n n r n , r e  . i o l - \ : l -  a  : l - \ ^ 1 , i  i  t  i  t  e h ^ , , l r l  h r . , ^  h ^ ^ n. r 9 u ! u u r

14  rhen  ca r r i ed  f o r -h  pub l i c l y  i n  t he  rwo  ma  j o r

1 t  l .  D A  ^ r , ^ . l  r - a . l  - -  w . s  r l - , : r r q a d  t O! r  r r  y '  v s u ! v

l 6  n r r r d r r r - a  l < i r - l < i n n  r n r ]  < n r , . a m i n n  t h r n r r n h  t h c

1 ' 7  . r o n s e n t  c l e c r e e  D r o c e s s  - -  t h a t  h a d  i t  m o v e

1 8  t o r w a r d .  B u L  - -  
!

l 9 J U D C E  S T E I N :  H o w  d o e s  L h e

2 0  e x i s t e n c e  o f  t h e  t l l h e . L a n d  d e c i s i o n  s u g g e s t

2 I  L h a L  t h i s  i s  r e a l l y  a  c l o s e d  i s s u e ?

MR.  BERGERE:  I t  doesn ' t  susses t22
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10

1 1

I2

13

l4

15

15

71

18

19

20

2I

22

t h a t  i t ' s  a  c l o s e d  i s s u e  o n  t h e  l a w ,  b e c a u s e

]  h a  - : c a  h : c  n n  ^ v 6 ^ e d e n t i a l  v a l u e .  W h a t  i t

does  i n  my  v i ew  i s  i t  unde rcu t s  t he  Agency ' s

pos iL -on  Lh -L  - i t  made  c l ea r  sLoLemFn ts

n r r h l  i c l ! '  t ^  - ^ n e l - i  r l 1 l -  a  :  r a n , r l : l  ; . - \ n  l . r r

r - r r r r , n q { r q  o f  R o r r i  I  I  f  h a t  w o u f d  b e  c l e a r  t o  t h e

- '  r  r r r l e . m r l .  i n . r  t h a t  i n  l a c ty u u r r !  
" ' Y  

i ' - J L  
" ,

' o t t l d  r v - r t e n , - r - r  t o , ' l  1 l \ /  : e h  ' ^ ' : c  r n l  < r r l - .  1 r - r t  t o

r a n , r l r t i a n

J U D G E  S T E I N :  B U L  d i d n ' t  t h e y  L a k e

t h e  D o s i t i o n  i n  l h a t  r -  I a c t- l r L r v d

i f  w , r e  c r r h i o r - t  i . '  r , 5 . r , , 1 : l  i n n "

MR.  BERGERE:  They  d id  take  tha t

n o s i l i o n  i .  t h c  t i 4 : - i - *  h r r '  l h a v  f h , - n

s e t c l e d  t h e  . a s , . ,  T h e y  v a c a t e d  t h e  d e c i s i o n ,

n h - ' i  o r - s l  r r -  f  n r  r  h a  - € ' 3 r a a  r h a t  i  t  w a s

u n f a v o r a b l e .  A n d  t h e n  t h e y  w e n t  a h e a d  a n d

n  r n r l .  r  r -  e , - J  l \ . r -  - , - n , - \  r l -  e  t o

d L l L M s s e u  L l r d L  u r _ ' L ) d r  e /

Conqress  tha t  neve  ra. . ?

^ a c h i  l - a  I  h d  f  . ^ f  t  h :  -

L h e  o n e  r : i m e  i t  h a d  g o n e  b e f o r e  a  j u d g e  f o r

d e c i s i o n ,  i t  h a d  n o t  g o n e  t h e i r  w a y ,  a n d  a

j u d g e  h a d  r u l e d  L h a L  L h e  s t a t u t e  w a s

(202) 464-2400 (800) s22-2382
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4 l

n n - m h i  n r r n r r <  r n r - l  . i i  e l  n n t  I  l -  h . -  A . r a n - \ / r  q
, , v L  r q y F v !  ' y -  

" . r  
'

p o s f t a o n .

JUDGE REICH:  Do  you  read  the  1999

2 O O f l  r e n r r  I  a f  n r , . r

5

6

B

9

a t  a t  a , . t  i  r a n  f n r r n . l r i  ^ - .
u -  9  L y  L ! ' l

: / 1 , 4 r a c e  i  n  : n r r

r o n ^ r 1  : n / l  l -  h 6

: <  i  n t o n r i i  n n  r n

M R .  B E R G E R E :

l , n o w -  r - a n  t  t -  s r F , r L  f  O f

L ' r w u 9 r l L  l  L  w c l 5  u u  L r l 9

t o  do  under  the  consen t

; l  I  r o m r i  n i  n n  n r r c t o c

de t  e rm ina t l on

way  the  s ta tus

l 0

1 1

I2

13

14

15

16

I1

1B

19

20

2L

22

MR.  BERGERE:  I  do  no t  be l i eve  tha t

JUDGE REICH:  Was  i t  no t  c lea r  i n

t he  1999  reno r t  and  t he  2000  de te rm ina t i on

tha t  a t  f eas l  l n  t he  Agency ' s  v i ew ,  i t  was

, : d d r o < c i n n  a l  I  r a m r i n i n d  L , : < l a e  l - h r r  u , o r a

s ' r h - i F . t  l n  f  h , r  R a r r i  l  L  a m e n d m e n t ?

I t ' s  u n c l e a r  - -  y o u

w h a t  t h e  A g e n c y

v v t l c l L  L L  w d J  r c q u f r c u

dec ree  was  add ress

It  said the RCRA --
f

There  i s  i n  f ac tJ U D G E  R E I C H :

l : n n r r e n a  i n  h n r h  l - h - a a  r ' l n c r r m o n t <  l h i - r i r . r h

l - h a I  < r r r q  - -

M R .  B E R G E R E :  I ' m  n o t  _ _

(202) 464-2400 (800) s22-2382
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J U D C E  R E l C H

r e m a i n i n g  w a s t e s .

I t  a d d r e s s e s  a l 1

M R .  B E R G E R E Righ t .  wh ich  - -

Wh lch  a re  no t  - -

The re  i s ,  and  t ha t  i n

J U D G E  R E I C H

M R .  B E R G E R E

f a c t  w a s  t h e  c o n s e n t  d e c r e e  o b . L i o a t i o n

J U D G E  R E I C H :  R i g h t .  S o  I  m e a n ,  I

, , n d e r q f  : n r j  i r a . , r n ^  ,  r -  . r  I  F \ , ,  a - , ,. u  j v u  |  !  q - ! u r 1 r 9  , , s j  , L , t ? y no t

, 4 ^h a r r c  c . r r  r o r - t  I r r  d n n o  u r h r l  r  h ' l r r  n o o d c ' - l  l - n

r0 L r r t  i r  < . r F m a  n 1 6 l  f  \ 7  - l a : r  f r n m  r h a  A n a n n. . " - , . ,v

1 l  s ta temen t  t ha t  i t  t houqh t  a t  f eas t  i t  was

I?  cove r i ng  a l 1  r ema in i ng  was tes ,  and  i f  i t

1 l  l - h n " n r - , -  i i  . . - - ^  ^ n r r o r i n n  , l l  r o m : i n iL r r u u \ . j , , L  I  v J e L _ r r \ j  ' , ' . " 9  w d r L c -

1 A  ^ n . l  . t r F 1 /  i  r n n  f 6 p n 6 i l i e s  w e r e  n o t  i n  f a c t

1 q  h c i n . r  : d d r , - c q o . l  f  h 6 n  / - l i r ' l  : n r r h n d r r  - -  r j n  r r n r r

15  know - -  comment  e i t he r  on  the  1999  repo r t  o r

I l  2000  regu la to r y  de te rm ina t i on  a l ong  t he  l i nes

18  o f  wha t  abou t  us ,  wer re  cove red  bv  the  Bev i l l

1 q  ; m a n . l m a n t  \ ^ ? h 1 '  - - ^ - | '
w r r l i  d ! c r r  L L , a  i n  I  h a r c  c n m c n l . e r - o ' >

T  - r n t f  e h a : L  f ^ r20 M R .  B E R G E R E :

2L ' ' "  ' ' r u f d
!  r u u r  L . r  y  9 s r r s r d a l y  w r

m v  h e l i c f  i n  r r a i n o  h a c k2 2  h a v e  f e  I c .  l t r s
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A ?

l -  h r . \ r r ^ h  I  h p  h i  < t  ^ r \ /  ' - ^ - , ,  . L , r r  ^ - ^ h , , - .  1 . ,L - - L  r - f J L v ! J  L U u o y  L ' r d L  P ! u ! o ! f y

n . r . \ n l  a  r e < r r m a . i  l -  h : t -  L
L J e (  d U 5 e  L l . e I  b  w o i ) l l  -  a

s t  r : - i r  i r -  r - a - r . n r  r . r  F h a i  < n  , l  f  . 1 1 1 6 l r y - r ] c p c 1 - 3 1 g d
) / l | g L l Y " ' ' "

. l v  r e r r  
' c  -  \ a  r r - a l a A  ^  t r F ' r . - 1 1 l \ / -  h a t  i r

u t r q  n r  n p r ; l  I  \ /  c r 1 l  h i  n  t -  h a  e - ^ n a  n f  n n n - r r r  i l  i i  r r

n p n F r  F f  c . l  L r : q j -  a  n r  t  h a l  t r P A  s i r n r  I  v  l ^ , : , . l n t t

addressed  the  i ssue  and  i t  r das  a  m is take  on

i h F  n ^ r r  . - \  I  F p A  T  r ' l a n '  l -  l h i n L  l h a  1 . - | l l  ^ . ]- L Y u f o L q u

c o m m u n i t v  h a s  b e e n  c i t e d  o r  l a u d e d  i n  t h e

n . r e  f n r  n r l 6 i r n  f n . u r a  r . l  r n  l h e  A ' 1 a n . V  . t n d

- - . , i - -  r - ^  , . ^ r r  f ^ r ^ ^ F  l - ^  r a . r r l r l as a y r  n g ,  n e y ,  L J a y ,  y o -  - _ -  _  -  
"  

- r -  .  _  f f i € ,

bu t  t he  essence  o f  EPA  a - rgumen t  i s  Lhe  - -

JUDCE RETCH:  Yeah f  he re  - -

M R .  B E R G E R E :

B

9

10

11

72

13

L4

15

1.6

I1

1B

19

20

2r

2?

r l ^ ^  - ^ ^ - +  i , , ^
a r r c  r r c a d L f  v c

i m n l  i n ; l + i n n  h r z  - -

JUDGE REICH:  You  fo rgo t  t o  say

' ^ -  r  l a d  T  m a r r  1 -  h i  n l .  t  h . r 1 r 5I L  
" ! ' L  

r s V u _ L a L L u .  r  r r L u l /  L r r r r r ^  L r r u

o ] ] i  l c  , r  n i  1 6 6 r o n t  , - 1 r r n 6 1 1 1 g .

M R .  B E R G E R E :  T h a t ' s  t r u e ,  a n d  a 1 f

|  - ; r  q n a : l r  f n r  i .  l - h r -  m \ r  / - l i F F t  - -  i - ' S  a

< m a l I  f  : m i I  r r - n u r n o r i  h r r e i n a < e  r r n  i n  t - h e  m i . r . r l 6y  u w " c u  J v  f , .  L , . !

o f  n o w h e r F  i n  P e n n s r r l y a n i a  - -  d i d n ' t  d o  i t .
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' f h a r o ! <  n ^  ^ , r a a l -  i  ^ h

c o n t e n d  t h a t  w e  d i d .

T r h  r ^ l -  d ^ i n . ' r  I  i - \

B U L  I ' d  a - L s o  s u g g e s t  L h d L  L h a L

r F - ' r  r - ^ r \  . - l F  , - r m i n : - i n r  i s  n o l  a  . a n . t l d f i o n

f o r  pu rposes  o f  t he  Bev i f f  sec t i on ,  and  tha t

t he  cou rse  t ha t  EPA  had  t o  t ake  t o  pu l l  t h i s

10

mate r i a l  ou t  o f  Bev i l l  was  t o  s tudy  i t .  l r as

I  n  n r a m r r l d r t a  :  _ _  m - L ^  r i h . . ] r s ^  h a L . ^' ' ' o K e  a  r l l l U r l l q ,  l t d K e  a

recon rmenda t lon  and  a  repo . r t  t o  Congress ,  and

r h q n  . t . l o o i  4  s n e ( - i  f  i ^  ' a . ' r ' : f  r n n  ' , , h i , - l ^  - i t

h a s  n o l  d o n e .  I t  d i d  - -1 1

I2 J U D G E  S T E I N :

M R .  B E R G E R E :

1 9 9 0  - -  g o  a h e a d .

c n a n i  f i  a :  l  1 r r  i  n13

I 4

15 JUDGE STE IN :  Bu t  i f  l t ' s  no t

r ^ r i  l -  l r i  n  l -  h a  e . r ' \ n a  a t  R o v  i  I  L . , h r ;  r ] n  I  h a \ ,  h - ' - ^
v y L  v !  w r r !  u v  L , , L l  r r o v E

t o  s t udy  dnd  say  i L ' s  no t  w i [ h i n  Lhe  scope  o I

b E V T  L  L  /

16

T1

1B

I9

2A

2L

22

M R .  B E R G E R E : I t  i s  w i t h i n  t h e

s c o p e  o f  B e v i l f .  I  d o n ' t  k n o w  - -

J U D G E  S T E I N :

I  m e a n  - -

I ^ l a l  l  t - h a t r e  1 - h o

..1 ̂  l- ^ + ^
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10

11

I2

I3

L4

15

I6

L1

18

19

20

2 I

22

M R .  B E R G E R E :  T h a t  - -  r i g h t .  a n d  I

d o n ' t  - -  I  t h i n k  i f  y o u  . L o o k  a t  t h e

I r . r - r ! . : | - t i v a  h i < t a r r r  n r r r  i c r  l a r l r r  l h o
)  |  Y a  '

s e c t i o n s  a n d  t h e  l a n g u a g e  t h a t  w a s  c i t e d  b y

n \ /  . 1 n n ^ n a n i  h , -  r a  T  r  L  -  - *  t h eI  r r l  u P r ,  r r  y u u

s n e c  - r l  w r s l e  r l + i i n i l i - .  i  r c  - ' a r  \ ,  I a r L

I  h - t  E D A  r ^ . . {  f ^ n r r a e s  l - ( - ) . k  a  \ / F r \ '  r . l  i  F  f  < - r e n L

v iew  o f  wha t  t ha t  shou ld  be .

EPA took  che  v i ew  tha l  Lhe re  ough t

t o  b e  a n  i  n d u s f  r v  I  i m i t a t i o n  o n  w h a t  k i n d  o f

F a .  i l  '  I  \ /  w a s  . . \ / a r a d  h 1 /  R a r / r  I  I  e n . l  t - n n o l e s s

t n . L  . a  , r a - r r  d i  f f a r a r f  r r i a w  I t r c  r r e p 1 .  1 1 9 4 1

I  F ^ , r  r h ^ . t , r . - ] d / . . t  , . , - - t e S,  d , , v u o 9 s  L , , c l L  L i r s y

r n d  d r a n n a u l  I  h a  i n r ' l r r c t  i  f  i r  a > t o a n 1 - r r F s '

, - l  r , . n ' - i a d  l h a  < f a - m  h n i l o r  r o n , r i , a m a n l

/ - - i l  a ^ ^ 1 r r  A n ^  q n  I  I  h i  n l u  , r n d o r  r - h a r r r  n n' - - . ,  vou

l o n ' t  o e f  h e v o n d  r  h e  l , a n r r r a c i e  o f  f h e  s l . r L u r e

f ^  t i  ^ l  - * r - l ^ . , 1 + , ,

But  even  i f  you  couLd  a rque  tha t  i t

* r  " - u  f ook  back  a t  t hew o . o ' l u r 9 u ! , u J a r r u y L /

l eq i s l a t i ve  h i sLo ry ,  even  Bev i l l ' s  s t a temen t .

wh i ch  i s  c i t ed  l n  EPA 's  pos i t l on  as  pe rhaps
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4 t )

I  L h e  d e t i n i L i v e  s t a c e m e n t ,  a s  w a s  q u o t e d  h e r e ,

)  e r - - n  r a s s r a n  R a \ r r  |  . n F . i  f  i  - a  |  |  ' r  s a  i d  L h a t

3  i t ' s  mean t  t o  be  read  b road l y .  And  he  a l l ows

4  i n  l h , - " e  i nn t i r : :  r  i d l s  can- L L - L y  L  d

5  b e  i n  t h e  w a s t e  s t r e a m s  o t h e r  t h a n  f o s s i l

6  f u e l  c o m b u s t i o n  w a s t e s .

1  ' J U D G E  R E I C H :  I ' d  f i k e  t o  f o l l o w  u p

Q  / - r n  , t  c t r r a s -  r  r .  I  h r  |  , l  - , 1 f l -  S l  e  i  n  a s l , o j

9  Reg ion  I I I ,  wh i ch  i s  how  we  shou ld  v i ew  th i s

10  p rocess  - -  i n  t he  1999  repo r t  and  2000

11  de te rm lna t i on  - -  even  i f  we  conc lude  l t ' s  no t

-  . . ^ .  r  r i  i ^ n  ^ n 4  r  h a r F r r - \ - , -  C a S e Sa  L q 9 u - L u L f e

l l  l h , r l  d , . : l t  e n o c i f  i c r l l l ,  L , i t h  h ^ L /  t h 6  A . , F n . 1 r

1 4  l ^ ^ L -  r .  r - ^ , , l r l - i a n c  n i . - . l  h ^ l -  : h h l vu  r r u '  o P P L ) .

15 I f  i e  :  r r ' - r r r  f  n r m : l  i  z , = , . 1  e r  r r r r - l - r r l , - . ]

1 6  r . ' i  - h  n : n v  o l a r r e n . s  ' h , r t  ( . 1 c c u l  l n

I 1  regu la t i on  such  as  no t i ce  and  comrnen t  and  so

l R  f , - \ r t  h  n .  \ , . \ , ,  r  h i n k  r f  r c  a n n r ^ n r i a r e  t h a t  W eL  r  u P P r v I / ! + s

19 o  j  ve  some cJer - r  r r re  o f  de ference to  thar

)  ( \ t  n r ^ . a s q  -  n r  d n  -  a L  a _ L I  i Sr  |  ! ! r J J r  v !  u v  y u u

2 1  : n n r . \ n r i : t a ?

MR.  BERGERE:  I  don ' t  t h ink  i n  t he22
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c o n t e x L  o f  w h a t  t h i s  p a n e l  h a s  t o  d e c i d e  a n y

. l 6 T F - a ' r r - F  i c  : ' r n r n n - r r r o  h o r a r r . , .  r ^ r h e  t r P A2

3 d id  was  i t  ca r r i ed  ou t  wha t  was  a  s ta tu to rv

d i  r o r - r  I  v , -  n - :  , - . { ^  .  < t  , i , - . ] \ /  r n . ]  f h l 3  - - ' -  !
u  J L - J ]  r r  u u y

w a s  c o m p r e n e n s  l v e  .

But  wha t  t hey  a l so  had  to  - -  t he

s ta tu te  a f so  spec i f i ca l l y  sa id  based  on  t ha t

s tudy /  you  had  to  wa i t  s l x  mon ths .  and  then

. , ^ , ,  l - - , J  + ^  ^ - ^ * . . 1  - ^ ^ . , 1 - - . 1  ^ ^  . l  +  , , ^
)  L r u  l l d u  L U  p r u l l r L f g d  e  d  r e g U - , 1  - l L l r  I  t U U

w a n - , - r - l  j - ^  n r r ' l  l  - c n r r . \ : n n  l - ^ / - L  i n i o  e . t l - ' i i t  l e  C

and  - -  Subchap te r  C .  So  Congress

spec i f i ca f l y  se t  up  a  p rocess ,  and  i t  wou ld

10

1 1

12

13

I4

15

I6

I1

rB

19

20

2L

22

be  wrong  o f  t h i s  pane l  t o  t hen  take  wha t  may

be  d  regu fa to ry  de te r .m ina t i on ,  as  i nd i ca ted

l - r ,  I  u | . * o  - r . , . '  r a n . \ - i c  - " .  I  . .  . F - ^ +  - I L e I
! l  L  '  ' c J c  L W v  L s P v L

t he  fac t  conve r t  t hem to  the  e f fec t  o f  a

r F . l r r l : l -  i  / - \ n  l - h a f  i h a n  ^ , . r 1 ^  r ' 1  1 ,  r - h  + h a l -  rp U I I S  r l y  d s n  L n d L  s

o e n e r a t e d  b r r  o r e r u  i r o n  f o u n d r i e s  i n t o  t h e

f i e l d  o t  R C R A  h a z a r d o u s  w a s r e  r e g u . L a t i o n .

I  w o u l d  p o s i t  t o  t h e  B o a r d  t h a t  i n

1 9 8 1 ,  E P A  d i d  p r o p o s e  a  r u . L e  t h a t  w o u f d  h a v e

c n a r - i  f  i n r l  l v  r r i r i r o q e o r l  a r o r r  i r n n  f  n , r n r ' l  r t r
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was te .  And  as  . I udge  Moran  sa id ,  26 , now 2'l

s t i l ly F a ' s  f d L e r ,  L h a L  p r e s u m a b l y  L h e y ' r e

- n r < i l a .  j n .  
l l o  . - . m m a n l -  c  . n  l L  i l  r  r n n n q o d

r egu la t i on .  I  subm i t  - -

JUDGE STEINT Bu t  t he  mere  fac t

t ha t  t he  Agency  doesn ' t  f i na l i ze  a  l i s t i ng

doesn 'L  mean  rha f  some th inq ' s  no t  cove red  by

the  cha rac te r : i s t i c s T  h a r -  T  r r n . l a r c t r n . l

r h : r  I  h , r r r  r ' l  i , - i n ' l  t  i - r  ,  i  . o  I  h a  r , , l a m - I ' i  n n  h r r -L  l r !  l i  u f  q r r  t r ' : j t  p u L

10  no  one ' s  sugges t i ng  you r  c l i en t ' s  was te  i s

l l  c o v e r e d  b y  t h e  m e r e  f a c t  b y  t h e  f a c t  t h a t

I2 i t ' s  a  l i s t ed  v i as te .  I  mean ,  a ren ' t  t he re

numerous  i ns tances  where  EPA has  p roposed  to

f i s t  was te  and  no t  f i na f i zed  t hose  l i s t i ngs?

13

T4

15 M R .

a r e .  T h e y  a r e

B E R G E R E : I 'm  su re  t haL  t he re

15 n ^ -  , 1 h . . i  ̂ r . e  I  - '  : t -  i  s s u e  i n  L h i s

I 1 case /  bu t  i t  - -  my  po in t  - -

18 JUDGE STEIN :  Bu t r r n r r  u r a r r ' l  r l  n n n n o r ' l o

d ldn ' t  f i na  1 i  ze1 9  t h a t  t h e  m e r e  l d c t  L h a L  L h e y

20 a  l i s t l ng  doesn ' t  mean  t ha t  i t  can t t  be  a

2 I  cha rac te r i s l i c  haza rdous  was te?

22 MR.  BERCERE:  I  wou- Id  concede  tha t
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A A

,  ^  i  - +  -  - t  j - h c  n n .  n -  h ; ,  t  - a _ L S e
I J v f I L .  | - v . ' i -  - " u -  _  _

i n  - i l - i n a  t n  r h a  r o n r r ' l  - r  i n n  - -  r h o  n r a n n ^ ^ . l, , L  I  r 1 j u  L  
" c  F l L v y v - - s u

r F . ' r r l : l - i . n Thr - r r  n r c .n :  r r . r l a pr:oposed

f i na l i zed  i t ,  and- e f i r t l , t  ' n r  a r e t  i  l F \ /  n e V e _ L

r r n r r  l r n o u r  ^ n a  e , , d d A e t i o n  f o r  t h a t  - -  n o n e  o f

us  know,  bu t  one

f i na l i z i ng  i t  i s

s | l q  r e s  r  i o n  f o r  f h a i  r  n e v e r

t h e  f a c t  t h a t  a t  t h a t  t i m e ,

i t  w o u f d  h a v e  b e e n

r o n , , I  : 1 -  i  a n  h o n : r r c a

n r a m :  t  r l  r o  r  ^  n r . r . n r r l . - l ^ F ^
F " ! ' o L u  r Y - i -  o

f  h a v  h : r ' l n r l -  . l ^ r r F  :  e r r r r ' l r r

10 to  de te rm ine  tha t  i n

r ^ r r r r z r l l - a d  r a a , r l  : 1 .  i  n n

f ac t  t ha t  was te

1 1 A n d  a f l  y o u  h a v e

72 h e f r r e  v o ' r  i s  o v i  c i - n c e  o f  w h a L  L e e d ' s

q n e . i  f  i r -  k r a q ]  , -  s r - r F ^ m  w a s  o n  t h e  d a t e  t h a t  i t

w a s  f o u n d .

13

I4

15 T h a t r s

n r c r r  i  r n n  f n r r n , l r r r

no t  a  de te rm ina t i on  tha t  a l1

I6 t I y  a s h  i s  t h e  s d m e f  a n d

I 1  t h a t ' s  o n e  o f  t h e  f u n d a m e n t a l  r e a s o n s

18 a r - : n r r r r - q s  - . n l '  l h c  r . r h n  a  m , a - t F r  A ! v A V  f  ' o m  E P A

- n r - l  q e  i ' ^ l  h c f n r c  r r n r r  l r a r  i  n . r n19

20 r p n r r l : r  i n n  - -  h a r : r r e a  ! . ? h : t  a ^ h d r a

-  * , , . 1  - ^  .  ^ n : l  n r ^ r - l t . ^ , - r q  A n dL !  j f l l Y  l v o l  l , J2L

1 J  n n r l  n r n r l r r a
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J U D G E  S T E I N :  I  w a n t  t o  g o  b a c k  f o r

2  a  second ,  because  EPA i n  I ha r  p roposa  ]  s l a red

3  t ha t  t h i s  pa r t i cu . I a r  was te  was  cove red  i f  i t

4  f a i l ed  t he  cha rac te r i s t i c  t es t .  Nov , / ,  my

5  unders tand . i nq  o f  Bev i l l  i s  t ha t  Bev i l l  wou fd

5  app l y  bo th  t o  l i s t i ngs  and  t o

7  cha rac te r i s t i c s .

MR.  BERGERE:  Tha t ' s  co r rec t .

JUDGE STEIN :  So  how i s  i t  t ha t  EPA

10  cou ld  have  s ta ted  tha t  l - h i s  ma te r ia l  was

11  cove red  as  a  cha rac te r i s t i c  i f  i t  i n  f ac t  i t

1 2  w a q  / - . r \ / a  r , - , . 1  h v  B e v i f I ?

13  MR.  BERGERE:  I  wou fd  sugges t  t o

l 4  you  Lhe  reason  Lhe  regu l  a t i on  wasn ' t

15  p romu lga ted  and  the  reason  tha t  l anguage

16  wasn r  L  even  i n  t he  p roposed  regu lac i on  was

11  tha t  t hev  recoon ized  Lha t  Bev i l f  wouLd  have

18  made  i t  i  nann roo r i a te  f o r  t hem to  do  t ha t

L9  w i thou t  f i r s t  do ing  a  s tudy  and  then

.20  p romu lgaL ing  a  regu la t i on .

2\ J U D G E  S T E I N :  B u t  t h e n  w h v  d i d  t h e v

r p z l  h r ,  . - h a  r a - l  , .  r  i  s -  i  C  w d s t e ?-c lv  r  r . -
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MR.  BERGERE:  Because  they  - -

JUDGE STE IN :  I  mean ,  cons ide r  i t

3  as  cha rac te r i s t i c?

N I R  R l  A r : I -  4 t r .  R . . : r r e a  r h o r r  h : d n r  r

5  y e t  f o r m u l a I e d  w n d t  r h e i r  a p p r o - c h  w a s  t o

5  B * - v '  I  L  o r  h o w  L n e y  w . ' u  l d  s r u c l y  i L  o r  h o w  t n e y

7  w o u l d  a d v a n c e  i t .  T h e y  c a m e  o r r t  w i t h  a

8  r e o t t  a t i n n  - h F f  I O ]  I o w e c l  - -

9  J U D G E  S T E I N :  T h e n  w h y  w o u l d n ' t

1 n  i h o r r  h r v a  e l r \ / a / - l  < i  l a h t -  i f  1 - h o r r  t h ^ , , d h l  i r

1 , 1  W a S  b e v f  I  I  I

L2 M t r  A t r A a : t r Q t r .  T  I  l i  i  - L  + l - , ^ ' .  ] .  a - ' -

1  l  q f  ^ \ 7 a r {  c i  l , = n f  e i  n / - a  l  h a t /  n r ^ . \ , 1 c a . l  i  l -
P ! v P v r ! v  '  L .

1 4 Fox  ?1  yea rs .

JUDGE WOLGAST:  Bu t  wha t ' s  t he15

76  reco rd  ev idence  o f  t ha t  - -

11 MR.  BERGERE:  There  r s  no  - -

JUDGE WOLGAST:  Ra t  i ona le  t ha t  you18

1 q  n ^ e i l - ?

20 MR.  BERGERE:  There  i s  no  reco rd

27  ev idence .  The - re ' s  on l y  Lhe  sdme  imp l i c i t

22  absence  o f  acL ion  on  Lhe  pa - rL  o f  t he  Agency
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f h . ^ f  ' 1 -  h ' r  A . r a n / - 1 ?

. i t  s  - -  so r t  o f

, , ^  ' J l , r ' .

- i  i F <  i  n  e , r n n n r f  a f

r h a  n o n - r . i v o  i r n r I i r r 1 i 6 p  1 1 6 r

' L  s p e c i t i c a  I  l y  i n e l  u d e  i L ,  1 L

l 0

l 1

L2

13

15

L 6

m u s t  n o t  h a v e  b e e n  m e a n t  b y  C o n g r e s s  t o  b e

c o v e r e d .

T h e  r e a l  q u e s t i o n  h e r e  i s  d i d

C o n o r e s s  i n t e n d  t . ]  . o v e I  i t  o r  n o t .  A n d  I

a r 1 - . t a q F  l -  h : f  f  h a  I a l - l  i e  l - i  i \ / a  h  i e r  n r r r  : n , - l
J r  v L  

f /  
q I q

e  n :  t  o r i  h ' /  , l r r d . a  t 4 , ' \ r a  n) /  r  o r r g u a g s  ! r  v u u Y u  '  ' v ,  i

m : k e  r r a r r r  r - l  o . a  r  l h = r  t h a r r  r ' l i l {  i n t a n / l  l l , ; r '

t h i s  k i n d  o f  f l v  a s h  w o u l d  b e  c o v e r e d .  A n d

- ^ . i n  n a  l - . - - r .  f ^  f r a -  a n a n i n a  n a i n r  t - h a , ^ ,  -a g a , L L L ,  9 u  u a u ^  L L /  |  r r L  v y e r r  '  r 1 9  p  / - r t \  ,

no  ques t i on  t ha r  t h  i  s  i s  L -Ly  dsh  v , / as te  and

r h a l  i . r s  l r e . ^ n  . r  F  -  , -  r  i  I  o  1  n  r  i  n  a  -  i  1  '  t  (  r . ' r  t h e

c o m b u s t i o n  o f  f o s s i l  f u e l .  T h e  o n l y  q u e s L i o n

i  s  r l i  d  a r  n d y F s q  i n l - a n j  t o  e x c  l u d e

f n r  r n r l  r r r - n o n a  r a t  6 . 1  f  l r -  1 - L  _ . ' r ^ f  ^' , r q r r q ! l  9 s  E r o L c u  ! r l  o D l

J U D G E  W O L G A S T :  H o v r  d o  y o u  a d d r e s s

t l r e  A o c n r - r r t q  n . J i  n f  l h a t  i t  w a S  C l e a r  t h a t

, , - -  - r ^ - - r - r  -  h i a h _ r r a l  r m o\ - \ J r r g ! c r r  w d r  , : u L , P (  r ' r 9  o  r - f  v L r

I  o w -  I  o x i  r - i  l -  v  , f  n n r o a . h  t o  L h e  u n  j  v e  r S e  o f

B e v i  1 1  ?

I 1

2I

1B

19

20

22
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MR.  BERGERE:  We l l ,  ] - ha t ' s

2  a n e c d o t a f .  W h a t  C o n g r e s s  w a s  r e a l l y  d o l n g

?  r .  r .  F D A  ! ^ , ^ s  r - r r . n - . i . ^  :  . n a ^ i : |  \ " r : s L e

4  r e g u l a t o r y  p r o g r a m f  a n d  t h e  h u e  a n d  o u t c r y

(  r l - , ^ , . +  i l -  ' . ' - -  - " i r n ^ ,  i l r r  h U  r r t  i l  i r  i e ef  a D o u t  r L  w d s  P t - . . - - r r ,  .  - . . -  s a y l r o

6  w e l l  w a i t  a  m i n u t e ,  w e r v e  g o t  v o f u m e s  a n d

7  v o f u m e s  o f  t h i s  s t u f f ,  I f  w e  h a v e  t o  s t a r t

R  - h a - a n f a t  i ? i n a  i +  i t ' . :  n n i n n  , n  h e  s  b U r d e n .

9  E P A  d o e s n ' t  e v e n  k n o w  w h e t h e r  t h i s  . r s

l n  h : , a . d , ) r i <  \ / a t  - h i s  i e  p  l 3 1 6 o  ' , o l  u m e  w o S L ee  r q r  \ l v  ' v r t

I  1  r " r i  t h  n a n a r . e  l  I  r z  I  n w  r n w  i n  i  I  r r

A n d  l - h a  u h a l a  r - h i n d  a . r n ^ r o c e  e : i d

13  was  we l - f  ,  l e t r s  pu f f  i t  back .  EPA ,  go  ou t

De f ine  wha t  t h i s  i s  and  i fd D L  u l ry  .

I 5  y o u  f i n d  a r e a s  w h e r e  y o u  t h i n k  i L ' s

1 G  : n n r n n r i : 1 , 5  l ^  r a d , r ' l : r -  i ^ h  < r r h m i  t  r h a  1 6 r , ^ r tu y y l v v ! + g L g | v L z v ' ! .

1 1  n i r r o  , ' c  q i w  m n n r - h c  r - ^  , 4 ^  < ^ h a r - h i h d

1 8  l e g i s  l a t i v e . I y ,  d n d  i t  w e  d o n ' 1 ,  L h e n  q o  a h e a d

' l q  - r n d  n r n m r r l  n : l - o  r e o r r l : t i n r <  T h a t r s  t h e! Y u r q r r v L r J

20  p rocess  conq ress  seL  up .

2L A n d  l h e  f F r - -  i q -  r e  k n O w  L h a L

22  Leed ' s  was te  was  tox i c  under  cha rac te r i s t i c

L?
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I  t es t s ,  bu t  t ha t ' s  t he  on l y  t h i ng  we  know .

2  And  T  t h i nk  i t ' s  comp le t€ l y  i r r e l evan t  t o  a

3  dec i s i on  i n  t he  case  whe the r  i t ' s  h i gh  vo lume

4  o r  l ow  t ox i c i t y .

5  Tha t  on l y  goes  t o  t he  ques t i on  o f

6  whe the r  o r  no t  when  Congress  pu l l ed  i t  away ,

7  wha t  were  they  conce rned  abou t .  Wha t  t hey

B  we re  conce rned  abou t  was  an  ove r l y  agg ress i ve

9  requ la to r y  p rog ram,  and  a  spec i  a . l  was r . e

10  exempt ion ,  f rank l y ,  t ha t  was  too  l im i ted  to

I  1  add ress  Lhe  cong - ress  i ona  I  conce rn .

72 J U D G E  R E  I C H :  L e t  m e  a s k  a  - I i t t l - e

1 3  b i t  a b o u t  t h a t ,  b e c a u s e  w h e n  I  l o o k  a t

1 4  H o r s e h e a d ,  f o r  e x a m p l e  - -  I ' m  l o o k i n g  a t  p a g e

1 5  1 4 ,  a n d  I ' 1 ' 1  q u o l e  a  c o u p l e  o f  t h i n o s  a n d  g e L

1 6  y o u r  r e a c t i o n  t o  w h a t  t h a t ' s  t e l l i n g  m e .

1 1 T t  a ^ ! 7 e  t r A c  n n l o r ]  r h n r r o  l h  i c

L B  c o u r l  h e l d  i n  E D F  I  I  t h a r  E P A  w a s  r e q u - L . L e d  L o

l 9  l i m l t  B e v i l f  w a s t e s  e x c l u d e d  f r o n  s u b t i t l e  C

? 0  t o  t h o s e  w a s t e s  t h a t  a r : e  h i g h - v o 1 u m e ,

2 I  f o w - h a z a r d .  "  I n  S o l i t e ,  w e  h e l d  t h a t  E P A  h a d

2 2  d i s c r e t i o n  t o  d e f i n e  h i g h - v o l u m e ,  1 o w - h a z a r d

(800) s22-2382
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10

l l

L2

13

14

15

76

1.1

18

19

20

27

22

as  a  c r i t e r i a  so  l ong  as  i t s  de f i n i t i ons  we re

ne rm iss i b l e  i  n t e rn re ta t i ons  o f  t he  Bev i f l

amendmen t .

And  t hen  sk i pp inq  a  l i t t l e  b i t ,  i t

q F \ / q  " A l f l r | n h  t h ' -  ! 6 1 j t s  d n d  E D F  | |

d e c i s . i o n  i n v o l v e d  o n l y  m l n i n g  w a s t e s  u n d e r

- h o  R e v i l l  a r c n d m o r j -  -  l l - e  ; n : 1 ' z . o q  i r  r h O S e

n n ;  n  i  n r e  : r a  , . , h ^ I 1 r r  r r n l i r - . e h l e  f n  - h e  j  
n s t a n  L

c a s e  a s  w e f  l .  ' r

W h y  d o e s  t h a t  n o t  i n  f a c t  s a y  t h a t

i  n  I  n n l t  i n n  : l -  l -  h a  c . , - \ n a  , . r f  l -  h a  R o r z i  I  I

r - r ' F - . l n a n f  ' r n r r  d n  i n  I a c L  l o o k  a t

h  i n h - - r n l  r - n a  l  n r . r - h a z 1 g 6 [  C _ r i L e f  i a ?

M R .  B E R G E R E :  I  t h i n k  n u m b e r  o n e f

t ha t  t ha t ' s  - -  f  t h i nk  t ha t ' s  d i c t a  i n  t he

Case ,  buL  I  Lh ink  wha t  t he  cou r t  i s

s t r r o o l  i n c r  w i t h  t h a r ^  i c  l - ^  - / - \ m a  ' r n  r ^ r i  r h  w h a L

a r e  t h e  w o r f  d  o f  t h i n . - r s  r z o r r r  r e  I  o o k i  n c r  a t .
?

I f  we  l ook  a t  wha t  Congress  was  conce rned

, _ 6 - , - _ s _ _ 1 a 6 1  n l  e a r l  v  a h o u t\ - \ - r l l 9 l  c > >  w c t D  u v . - ! u - r r

t he  fac t  t ha t  EPA was  s tepp ing  i n  w i th  a  ve ry

c o m n l  i . . : f  c . l  .  r  a d  l a - f  r - ' - a r : r r a  r e r r r r l r t n r r r

(202) 464-?400
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p rog ram,  i n t o  an  a rea  v rhe re  t he re ' s  a  l o t  o f

h lgh -vo lume,  1ow- tox i c i t y  was te .

R " l  I  ^ ^  { , r n , ' ] r m ^ n l  r ' l  ^ ^ i 1 1 -  , " , - <  t r p Ar  | . J v f  r r L

was  d i rec ted  to  s tudy  them to  f i nd  ou t  wh ich

r a  l ^  i n h - r '  r  l m a  h i n h - r  n : , i ^ i j -  r r  , ^ r h i C h
,  r L L 9 ! L  L v l \ r ! ' \ l i f  w r ,

ones  were  l ow-vo lume,  h igh - tox i c i t y ,  wh ich

o n e s  w e r e  L o w - v o l u m e ,

a ^ r d r A c c  a e c a h l  i -  |  l U

r = r  - , r  y r l -  i n f n r m : t i r  n  I . O

' I  
^ L ' - t ^ v i  - i  f  1 /  l d h . a f

^ - . 1  , l  . , - ^  - , ^ . .  , l ^ -  r +  l - .S d . I O  w d s  Y o u  O o n  L  r r a v e

make that

l 0 de l -e rm ina t i on ,  vou  need  to  do  a  se r ies  o t

11  s tud ies .  and  based  on  those  s tud ies /  you  need

I2 t o  come back  to  us  and  p ropose  regu fa t i ons  to

say  these  ones ,  we  need  to  pu f l  back  an to  the

Proq ram;  t hese  ones ,  we  don ' t .

13

I 4

15 JUDGE hIOLGAST: Bu t  t he  t r oub le  I 'm

1 .6 h  . r 4 ^  , . , | , l - ,  + F - f  i -  I  i n h l -  n f  r h a  - -  r h or 1 l  - - 9 r r L  v ,

I 1

a r e  t h a t  t h e  D .

I t  I l t  a n d  S o f i t e  d e c i s i o n s ,

18 C . Ci r cu i t  seems  to  be  - -  wha t

19 r z n r r  i r r e *  s t p f  c . l  ' ^ r r - n  l d  h o  l h a  n a f h  i f  i f  w e r e

20  a  Bev i l l  was te , b u t -  w h a t  L h o s e  d e c i s i o n s  s e e m

" ^ * - ' - t e  f o r  E P AD  ( l P P r  l ] P r  a d  L2T to  be  say ing  - -

22 to  fook  a t  w l th in  the  te rms  o f  t he  Bev i l l
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r m a r , 4 f r a n l  h  i n h  r r n l r r m r, ! ! - r  ,  - L L y  o D  l t r

sc reen ing  dev i ce  to  de te rm ine  wha t ' s  i n  and

ou t  o f  Bev i l l .  Wha t  subsumes  the  un i ve rse  o f

Bev i l l ,  and  So f l t e .  as  we l l  as  t he  l anguage

o f  EDF  T I ,  seems  to  j us t  ve r y  exp l i c i t l y  say

tha t .

M R .  B E R G E R E : r  1 , -  - +  I  - ^ ^ , . - ^ ^  - l  - ^
. r  r r a  L  a c r r 9 u a 9 s  o r r v

spec i f i ca l f y  s ta tes  - -  and  you  were  ca re fu l

t o  cavea t  i t  - -  t ha t  so  l ong  as  cons i s ten t

w i th  the  de f i n i t i ons  con ta ined  i n  Bev i f f -

11  And  i t  qe t s  back  t o  - -  i t ' s  a  b i t  c i r cu l a r ,

15

' -  |  h r '  ^  r f l l l r 1 r . l f  . f  w h , l l -  1 59 c  L -  u o !  u ! v u r ' . L

€ 1 . ,  - - L  . ,  ^ , - r  ^ - ]  -  . * i  t , ,  a  " ^ ^  - 1I  l y  d S n  W , l S L e  g e n e f d L c r l  l - r l - L l L . c t l - L - L y  I I U l l r  L n e

combus t i on  o f  f oss i l  f ue l?  Wha t  does  tha t

mean?

10

I2

13

1 4

15

L'1

18

19

20

27

22

JUDGE WOLGAST :

amendmen t ' s  t e rms  to  exc fude
n

s c o n e  n r o r - F s s  i  n o  w a s L e s  L h d t

M R .

as  f  ow-ha  za r :d .

BERCERE:  Aga in .  by  regu la t  i  on .

Co r rec t .  Bu t  i f

r he  D .C .  C i r cu i t  i s  say ing  t ha t  i t ' s  okay  t o

cons t rue  the

f rom Bev i l f  '  s

r l a n r +  a , r : l i f v

And - -
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JUDGE WOLGAST :

I . i  l -  r  r
D a ] i  L r r d  L  .

M R .  B E R G E R E :

N o .  W e l f ,  i t

r  L r r r r r } \  L r r Y  w a y  r

10

h a v e  r e a d  t h o s e  d e c i s i o n s  a n d  u n d e r s t o o d  t h e m

i n  t h e  c o n t e x t  o f  t h e  s t a t u t o r y  l a n g u a g e  o f

Bev i l l  1s  tha t  u l t ima te l y  EPA needs  to  make

conc lus ions  abou t  wha t  i s  h igh  haza rd ,  wha t

i s  l ow  haza rd ,  and  then  adop t  regu la t i ons  to

add ress  t he  t h i ngs  t haL  i L  pu -L -Ls  ouL  o r

] eaves  i n .

JUDGE WOLGAST :11

I2

13

L4

15

l6

71

l8

l 9

20

2 I

22

O L : r z  R r r f  h F r F t <

ano the r  quo te  tha t  I  t h ink  i s  t roub lesome an

I  h a t -  r a d > r . - l  h o n - r r c a  i n  c ^ I i t a  : n r i n  t h- . ,ey

s A \ /  f h c  l a w - h : z r r d  r t i t  o r i n n  i e  c n l , ^ l r r :

n - r . I  i r i n a r r r  - c r r . e n : n 1  . l e t r  i r - e  l o  . l e f  e r m i n e

w h i ^ h  ' n i r e . r ' l  n r r - r - , . q - r  F 4  - r r - +  ^ - -  ^ i a - Lr  } J '  u u c r r - r r r 9  w d r r g J  d r c  J P s r

was tes ,  and  w i l l  no t  be  used  i n  de te rm in ing

wh i ch  was tes  w i l l  subsequenL l y  be  regu la ted

under  sub t i t l e  C .

T  h A > h  T  r  h i n l z  l h a  r a ^ r r ' l r t i ^ h .L I U , u ! u

- ' ^  ' '  wou fd  be  ] -he  u l t ima teJ / u u  r E  L d f  N a r i g  o r J | . / u L

r egu fa t j on  t o  make  a  subL - l t - Le  C
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de te rm ina t i on .

MR.  BERGERE:  R igh t .  I  wou ld  read

tha t  p rov i s i on  a .Lso ,  t hough ,  t o  sugges t  t ha t

L r h - l -  r  h o v  m : r ,  h c  r  r l l z i n n  : h a l t  c  < i m n l  r r

s c r e e n i r g  a s  1 - o  h o w  E D A  d e f e r m i n e s  r o  m a n a q e

\ ^ i h a t i i \ / o r  i n r r ; - q f  i r r r f  i n n  i t  r c  r  r - r - ] ] ,  i  r F . l  l . - ' l  r r r L ' a+ r r v J r L f j q L - !  - u 9 - r "

b u t  n o t  a  d e t e r m i n a t i o n  a s  t o  w h a t

cons ta tu tes  a

i t  t a l ks  abou t

I  Lh ink- F j r : l 1 c r  r  w a 5  L c  L L r c  l !

/ , , v ^ . c e s  o f

10 ' ' 1 . \  i n r l  l h e  i  n r ; o . : l  i n . a l  i a n  r n e l  , r l i - i m r l e l r r

' 1  |  n - ^ r , r  1  r r r  i - ^  l : r ^ r \ r  f  r r m a u r a r  LP ! u I L u f l j d L r r r 9  o  I e e u

I2 I  th ink where I  come from here .rs

t ha t  t he  reo r ' l a t i  on  - -  t he  S ta tu te  i t se l f13

I4 sDec i  f i  ca l  I  v  exemn l  s  t h i s  ma te r ia l .  And  then

some ac t i on  has  to  take  p lace  to  then  pu f l  i t

back .  And  Cong ress  spec i f i ca l l y  sa id  t ha t

15

I6

11

18

1 9

20

2I

22

h a s  t o  b e  d o n e  t h r o u g h  a  f o r m a f  r u l e m a k i n g ,

n n t  t  h r n r r n h  r r : v i  n r r o

wh ich  i n  t h i s  case

f  h . r I  n . r t h i  n n  r , a a . l e

r  , . n  r ' l  > t . ) r \ /  r i c - e - m i  n a  L  i o n s* - " " - ' ; "

c o n s t i t u t e  d e t e r m i n a t i o n s

t o  b e  r e g u l a t e d .

a n ^  T  r ] n n r i  r h i n L  i h f ^ ,  r a , .
l v u  \ .  o r r  |  ' r  L E !  v y

neqa t i ve  imo .L i ca t i on  tha t  because  EPA d idn ' t
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11

1  s n r . r - i  f  i r - e l  I  r  l h , ^ r  
-  i s t  o r a r r r  n n s s i h l e

)  r : t - a n a r u  i n n 1 , , . - { i n ^  ^  l n , r n , - l r- . -  - - '  - a I e s '  I n

I  - h a L  I i s t  o l  m a L e r i a l s ,  L h a L  L h e r e l o r e  b y

4  n e g a t i v e  r m p l i c a t i o n ,  a  r e g u f a t i o n  h a s  b e e n

5  c r e a t e d  t h a t  c o m p l i e s  w i t h  t h e  B e v i l l

6  n r n t ,  i e  i / 1 n  I  h r l -  f  h o . 6 r ^ r 6  m . r n e  . n :  i n  h t r' J Y a ) " t  v J

?  n F n n l  i . , e  : m n l i - . - + ; ^ -  - 1 - - +  - ' .  - l i ^ - r  t S  
W d S L eI  r r o L  r L r y  u '  ' c r I

8  ma te r ia l  i s  i n  f ac t  e i t he r  no t  cove red  by  the

9  o r i o i na l  scone  o f  t he  s ta tu te  o r  t he re fo re

10  and  the r :ea f  t e r  exempt .

JUDGE STEIN :  I t  s t r i kes  me  tha t

1 2  y o u - r  a p p r o a c h  t o  t h e  s t a f u t e  i  s  a

1 1  n l a i n - m a : n i n n  : n n r n : n h

15

M R .  B E R G E R E :  T h a t ' s  c o r r e c t .

. J U D G E  S T E ] N :  I t  S L I j K e S  m e  t h a t

1 6  t h a f  r s  e x . . r 1 -  I  \ /  w h a t  t h e  D . C .  C i r c u i t  h a s

l 1  r e j e . t p d  i n  t  F e s , =  l i n c  n f  r - e q a q  l h a L  i t ' s

1 p  h i a i - - ,  L r  r h + ^  :  f L a r r y a n  e l - 6 h  i , r ^  . l - ] a l V S i S .
I  v "  J r  ! l - /  L n v  e

1 q  f  i n ' ^ i i n n  a  n l -  a m h i , r r r i t r r  f n r  n c r h a n . r

20  d i f f e ren t  reasons  depend ing  on  the  pa r t i cu la r

2 I  i s sue .  Bu t  i t  seems  to  me  t ha t  t he  D .C .

22  C i r cu i t  has  e f fec t i ve fy  re jec ted  the

I4
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n l :  i  n - m . f : n i  n n  l : n . ' , i f , ^ a  r ^ n l  a r l  r  ^  l -  h i  e

n r r t  i  - r r ' l  i r  : m a ^ , 4 m c - 1

D.  C .  C i  r cu i  t

as  a  who le .

i ns tances  - -

r l n w  d n  1 ' n r r  r p q r - r r  t O  L h a L ?

M R .  B E R G E R E :  I  d o n ' t  t h i n k  t h e

h a s  d o n e  L h d L  L o  L h e  a m e n d m e n t

T  l h i n l ,  ' n  v o r  v  s n e : i I i c

and  th i s  i s  f o r  some o f  t he

9

10

1 1

L2

13

T4

15

16

L1

18

19

20

2T

22

o the r  k . rnds  o f  was le  s t reams  ve ry

comDl i ca te . l  .  Anc i  i n  t he  one  i ns tance  where

f h e v  - c j , ^ l r o s s a r l  i l  f . \ r  P . F ' A  : n c l  t h e r | a l k e d

: h n r r t  l h a c o  c n a n i f i n  l : i n n c  a f  h r ^ r , i c i ^ h c

l hey  we re  t r y i ng  t o  r econc i l e  two  con f l  i c t i ng

p rov i s ions  w i th ln  RCRA:  the  B IF  ru le ,

' 1  l  o w e  I  t . r  r  h F .  r  e n r l  a -  i  o n' y ,  w r r r L r r  ! ! Y u f u -

o f  Bev i l l  was te  o r  cap tu rec . l  t he  regu fa t i on  o f

Bev i l f  was te ;  and  the  Bev i f l  exempt ion ,  wh ich

s tood  a l one  and  sa id  i L  wasn r t  cap tu red .

And  in  tha t  con tex t ,  t he  cou r t  sa id

u r o l  I  r r n r r  L , n n r r  t h o  r c  i  r m i - ' i  n r r  i  t  r ,

because  on  the  one  hand  the  s ta tu te  i s  c lea r

r h : r  n n i - h i n n  i c  l n  h o  r o n r r  l : l -  o r ' {  A n , - l  l . a l 6 r

C . ] n . l t  c < q  n : r r e  t h e m  . i r r l -  h . \ r i  r \ /  f  / - . l  r a . r r r l  : l -  F
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BIFs ,  bo i l e rs  and  i ndus t r i a l  f u rnaces .  And

: n  I h a l  . o 1  e y l  I  h  ^  r '  F  I  c  : m h  i  f l  r  I  i  I  r /  P ) t  J

d o n ' t  t h i n k  i n  t h i s  - -  I  d o n ' t  t h i n k  t h e  D . C .

C i r c u i t ' s  d e c i s i o n s  c a n  b e  r : e a d  f o r  t h e

con tex t  - -  t he  Bev i l l  Amendmen t  i t se l f  i s

10

< i m n l r r  r m h i  a , r n , r c  : n . - l-  , "  you  can  neve r  use  a

oJa in  I anquage  app roacn .

I  t h i nk  i n  t he  case  o f  - -  i n  t he

ve ry  spec i f i c  i s sues  be fo re  t h i s  cou r t ,  as

I n r t n r ]  h r z  . T r  r d n p  V n r a n  -  t h e  n l  a i  n  l a - o r r a o e  i S

n l  o :  r  I t -  r e  f  l r r : e h  , " , : c l a  . a h A r : t a . l

n r i m a r i l v  f r o m  t h e  c o m b u s t i o n  o f  f o s s l f  f u e l .

A s  a  m a t t e r  o f  f a c t  a n d  s c i e n c e  b e f o r e  y o u ,

l - L , : t  i c  | l n r - ^ n l - o a l 6 , - l  l h a t  l a a . l r c  f  l r r

ash  - -  dusL  was  f l y  ash  was te  gene raLed

p . r imar i l y  f rom the  combus t i on  o f  f oss i f  f ue .L .

And  t he re  i sn ' t  an  dnc igu iLy  abou t  t ha t

I  > " r r r r r : n a  R r ' 1 -  a \ ? F n  i  f  t  h e  - e  w a  s  a n d  v o u  w e n t

t o  t . h e  l e c r i s l - , 1 i r 7 c  h i e , . ' r \ /  l h ^ l -  ' e n i s l ; I i v e

h  i  c r n - ' z  q l t n n . r t  c  , -  . l n a  V 6 p : n r  q  F r  r r J i  n . r  .  
h a L

i n  f  , r , ^ t  r ' ^ n , . r r a e c  e l i  r " l  n a r  c h n n q p  l ^  / r . \  t h ,_  _ - - i  w a y

E P A  h a s  s r r h s e o r r e n j -  l r r  c n n e  h r r  :  I  I  o r ^ l  i  n .  s o m e

11

I2

13

I 4

15

t6

I 1

IB

19

20

2I

22
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1  i  m i  t e r l  i  n t e r r l r e l  a t  i  o n  t o  s t e a m  b o i . L e r s  o r

u t i l i  L  i e s .  L  m e a n  - -2

3

s h o u l d

J U D G E  S T E I N :  B u t  t h e n  w h a t  w e i g h l

i , l  e  g  i v e  L o  L h e  D . C .  C i r c u i r  o p  i n  i o n s ?

i t ' s  c . L e a r  t h a t  t h e y  h a v e  w r i t t e n

r e f e r  t o

d e c i  s i  o n s .  A n d  t h e  l a t e r

t h e  e a r l i e r  d e c i s i o n s ,

d e c i s i o n s

A n d  i t

t h i s  c a  s e

f a i r l y

s t r i kes  me  tha t  f o r  us  to  dec ide

r ^ ' i l h ^ , r t  t : L i n . l  , . ' r -  a c c o u n t  S o m e

10

11

72

s l  ' ^ n n  I a n n r r : n c  r n  :  . . t m l - \ a r  n f  t h p s { =  o n i  n i o n s

i s  d i f f i cu f t .

When  I  read  you . r  h r r i e f  ,  o the r  t han

d i s i  i n r r r r i q h i n n  r  l i r r l c  h i r  I  r ] n n r l  r a ^ l l \ /

c . a o  l h - l  \ / r \ r r r u a  r , - r ' l  l r r  a r : n n l o d  u r i l h  - - you

know,  I  don ' t  see  us  be ing  ab le  t o  w r i t e  a

dec i s j on  w i chou t  no t  j usL  l ook ing

n c r h : n q  - -  i  r r o c n a - t  r  - -  ^ .  , ^  ' i  
t h|  |  r e J P U v L - L v s  y L , u  u l J  w

I  e o i  s  l  a f  i  r r e  h  i  s ] . r . l r \ /  - -  t h e  D .  C .  C i r c u i t  h a s

i n i a r n r a i - a d  f  h o  ' a n n l t a { - r F  
. ) f  t h F s F  a m p n c l m e n t S ,

M R .  B E R C E R E :  1 4 h a t  i  w o u l d  s u g g e s t

- s  L h a L  L h i s  i s  d i s t i n g u i s h a b l e  f r o m  t h e

i n s t a n c e s  i n  w h i c h  t h e  D . C .  C i r c u i t  h a s  f o u n d

13

L4

15

20

2L

16

I 1

1B

I9

22
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i t  app rop r ia te

some de fe rence

i  n ] - o r n r A t r 1 . i  ^ n

g o  d e e p e r  a n d  a c L u a f f y  d o

E P A  o n  s o m e  l e v e f  o f

B u t  e v e n  i f  w e  w e r e  t o  d o

t o

t o

t h a t ,  a g a i n ,  E P A  h e r e  h a s  n o t  - -  t h e r e ' s  n o

r - l  i - :  r  r c . r r r r  I  a l  n r r r

f  o r r  n d  r r r  - n c , n  . =  r :  l -  , - d

de te rm ina t i on  tha t  says

f  I  r ,  -  < h  i  c  n n t  r n r r a  r o , - l  h r r

r h F  B e v i I I  e x e m p L i o n .

I L ' s  s o m e t h j n g  t h a t  h a s  r o  b e

c o b b l e d  t o g e t h e r  f r o m  L r a n s - i e n L  a c r i o n s  b y

10

1 1

12

13

1 4

15

T1

l h ^  A . r e n r - v  . 1 / F r  a  n e l i  n . l  / ' \ +  \ t . i ^ r e  A n r - l  t h e n

r a a . J  j  n o  h v  r e n , i  i r r o  i 1 1 " s , 1  i r - a l  i n n  f  l - e s e  - e o o _ L  L S

i . 1  < r \ . r  r " r c l  I  u r o  r ' { i  r . l  r h o < a  r o n n r l -  q  r n r ' . l  r  h r-  - - . : y

n n l  w  n a r r , . r  l -  h o e o  r -  h i  r' . - ' n9s ,

r r - r - a n +  ]  h : l -  - -  r r n r r  l u r/  , . now ,

l - ' r r - k - d o o r  i  n r F r n r F f  i t  L O n

c ^  t - L a r a f ^ r

i t ' s  so r t  o f  l i ke  a

o f  t he  s ta tu te  to

16 s e r ,  - k : r r  r , r a 1 1  I  F 6 \ /  m u s L  n O t  h a v e  m e d n L

r -  h a e a  ] -  h i  n ^ <

So I  wou ld  sugges t  t o  you  tha t  t he

D .C .  C i r cu i t ' s  dec i s i ons  canno t  be  read  t o  be

a  b fanke t  s ta temen t  t ha t  t he  Bev i l l  exempt lon

-  n , ' l  o ' r , -  r  \ /  I  i  mA  \ r - r r  h  f  Ve_ L D  J  u - L  o ' r L L r r 9 u L ) u D ,  d r r u  L  v ! ! l  L  |  ' r ' u ,  y u u  r r

l r )  o F f  i n l - o  F , P A r s  r n i n d  l - , \  r  i . r r r r . r  / -  l  t ' h a t

18

19

20

21.

?2
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I  n e e d s  t o  b e  d o n e -

T h i c  i e  r o : l l r r :  r r c r r r  e n c r - i  t  i r -  e n e l

3  na r row i ssue  abou t  wha t  - -

J U D G E  R E I C I I :  I n  t h e  O f f i c e  o f

5  Comp l iance  Sec to r  No tebook  on  the  P ro f i l e  o f

6  t he  Me ta l  Cas t i ng  I ndus tny ,  l t  says  t he

7  was tes  assoc . i a ted  w i th  me ta . I  cas t i ng  me l t i ng

B  ope ra t i ons  i nc l ude  f ug i t i ve  dus t  and  s fag .

9  Le .d  and  ch rom ium con tam ina t i on  may  cause  t he

10  was te  s lag  to  be  sub jec t  t o  RCRA as  a

I  I  ha  za rdous  w ' s re .

L2

13

Is  tha t  a  co r rec t  s ta temen t?

MR.  BERGERE:  I  t h ink  i t ' s  no t  a

f4  co r rec t  s t a temen t .  T  t h i nk  i t ' s  an  i nco r rec t

15  s ta temen t .  Some o f  l t  dea fs  w i th

1 6  |  o - m i  n - r l  o n r z  a - . ' . f  l h , -  l h i n , - r s  l h a l  I

I 1  w a s  - -  I ' v e  b e e n  i n v o f v e d  i n  t h i s  c a s e  s r n c e

1 8  t h e  c i t a t i o n  w a s  f i r s t  f i f e d .  A n d  w h e n  t h e

1 9  E P A  - -  w h e n  I  d i s c u s s e d  w i t h  t h e  E P A

) n  i n s n a i - l  r - . r  a n r j  f  h t r  F , P A  a - t . r n a v  l -  ' e  B e v i l  I

2 1  e ? a n n l  i . n  i -  h a \ r  d j d n ' t  e v e n  k n o w  w h a t  t - . h e  f l v

) 2  : < h  a v e m r - f  i  n n  ' ^ r a s .  T h c v  t  l - r . \ | . r h f  T  W a S.  '  ' r ! ) i  L r r v u Y ' J v  r
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r  . l  I  k  i  n a  A h . r r r r  q r . r a l  < l  - . l

Th i s  i s  a

ac t i on  was  t aken .

c a s e  w h e r e  d n  e n l o - r c e m e n  L

A n r l  : { r a r  l h o  f r n l L ,  L l l s

A g e r c y '  s  l r a d  L o  c o n F  u p  " v i r h  a  r ^ a s o n  w h y

t h i s  m a t e r i a l  i s  e x e m p t .

I  t h ink  tha t  s ta temen t  i s  an

o v e r b r o . d  s L a L e m e n t  a b o u l -  w h a t  l - h e  A g e n c y ' s

au tho r i t y  i s  based  on  wha t  Bev i l l  a f l ows

J U D G E  R E I C H :  T h i s  m a y  g o  b e y o n d

10 w h a t  y o u  k n o w ,  i n  w h i c h  c a s e ,  f e e l  f r e e  t o

1 1 F l r ,  |

admin i  s t ra to r

the  t ransml t ta f  message  f rom the

L2 i n n r  i  c -  j -  h r i -  r h a e a  , - l O C u m e n t S

r m ^ n . r  . l h a r  i h i n n c  W j t h13 1 ' ^ - ^  ^ - ^ ^ .  - ^ , 1w q !  q  F , !  c y o r s u t

i  n d , r c i  r 1 l  i  n n r r l .L 4

15 n ^  ^ ,  1 .  a  : n U  i r : l a :  r h n r , l  l  h au v  J U U  r r o v L  o , , j

n o n o c i  e  ^ f  l - h  i <  . l ^ - , , - - - l -  r r , - ]  , . ' h . .  I h - 1 , . - l -
- - . - * l l l e r l L  r  c l l l ( l  w r r y  l r r ( l U b L f  y16

1 1  w o u l d  n o L  h a v e  o b j e c t e d  t o f h a j -  l , a n r ' n r : i l l . ?

don ' t  know tha t1B M R .  B E R G E R E :

19 i n d , , d .  " , .  
. - . t i  , - l h  r -  . V i ^ c l  j - n  r h a  l i n / - r t 1 4 . r e .  S Ov v j ! U L f q l r Y u q Y v ,

20  I 'm  no r  i  n  a  pos i  r  Lon  t o say .  And  I  t h i nk

n o r c n n e l  a w n a  r  i  a n a a?L wha t  I  wou fd  - -  f r om my

22 : n d  l - o i n e r :  / - r r r l r a r n ' n a n  I  r a n r r l - r t . 1 r  i n  l h a  - ^ - *
o r r u  L E f  r r 9  o  g v v c L  -  p d r L
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I  and  work ing  i n  - -  on  ru lemak . ings  and  po l i c i es

2  w i th  the  Agency ,  t he  fac t  t ha t  i t  was

I  deve lop .d  i n  con ,unc t i on  w iLh  doesn 'L

4  nece -s - sa r i  I  v  mean  t he re  nas  acco rd  e i t he r .

5  EPA  u l t ima te l y  l s  t he  a rb i t e r  o f  t hose  l s sues

5  and  i s sues  t he  po l i c i es  i t  f ee l s  mee t  i t s

7  needs ,  and  doesn ' t  necessa r i l y  ag ree  w i t h

8  i  n , l r r s r  r v  r  " l  - he  t  me .

T  h : r z o  n n l h i n n  f  r r r l n o r  r r n l a c c  r r n r r

1 0  h a v e  a n o t h e r  q u e s t i o n  y o u ' d  l i k e  m e  t o

1 1  a d d r e s s .

- r h : n l z  
U a u  T  r ^ ^ f  a ^ i a t a  1 7 ^ r l r  t -  i m a

J U D G E  R E I C H :  M r .  R d a c k ,  y o u  h a v e13

15 M R  P A A a k .  r  i r r e r -  h r r r e  a  n n r r n l  a  n f

I 4  f i ve  m inu tes  f o r  r ehu t t a l .

15  po in t s .  I  may  no t  need  a f l  t ha t  t ime .

L7  JUDGE REICH:  Tha t ' s  f i ne  -

18  MR.  RAACK:  I  j us t  qu i ck f y  wan t  t o

L9  come back  and  rea f f i rm  tha t  i t  i s  ou r

20  pos i t i on  t ha t  t he  D .C .  C i r cu i t  cases  shou ld

2L  be  fo l l owed  in  th i s  case .  We l -h ink  they  a re

22  on  po in t .  Th i s  wasn ' t  d i c t a ,  t h i s  i sn ' t

I2
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a n e c d o t a f .  A n d  w h a t  t h e  D . C .  C i r : c u i t  C o u r t

l ^ a . l  t r -  f r n - l  .  l h a  r  r a l i r - a . , .  l c . n - l  r r r . : l t r s i o n s

o f  l aw  i t  had  t o  f i nd  i n  t he  cases  be fo re  i t

we re  tha t  t he  te rms  o f  t he  s ta tu te  were  no t

c l e a r  e J r o u g h  r o  q u i d e  l t e  A g e n c y  r o  n a k e

t h e s e  k i n d  o f  d e c i s i o n s  e s p e c i a l l v  w h e n  i t

10

i - : m r l  r n  c n - r , r n n o e e i n a  : e  i r -  r - l i n  i n  l h e

Horsehead  case  and  t he  co -p rocess ing  he re /

t h r -  l anouaoe  o f  t h i s  s t a tu te  iS  no t  c f ea t :

1 1 T l r <  a , r r  n - a i r - i ^ n

l .  h . a l  l  h e  I  c . n i  e l : l -  i  r r , =

a s  i t  w a s  t h e

T2 c o u r t  I  s h i  < t -  ̂ r r r  i n  l - h : ] -

n / - \ i n l -  l - h : l -  l - h FI I  . - r l n f  A a e n . c  r i 5 n . - r r t  i c  r i r r h i  n n

I 4 h i q h - v o l u m e .  f o w - t o x i c  c l : i t e r i a  a n d  s t a n d a r d

15  was  to  be  the  wav  the  Aoencv  i n te ro re ted  who

16 was  to  be  s tud ied  and  wha t  t he  p rocess  was  to

i nc l ude .I 1

18 J u s t  a  c o u p f e  o f  p o i n t s  a b o u t  w h a t

I 9 counse l  has s a i d .  H e  c l a i m s  t h a r -  u t i  I  i r y

20 s im l fa r  con taminan ts .  and  tha t  I

2L r  r r r e -  l J t  :  I  i l - v  w a s t e s  w e r e  f o u n d  t o  h a v e  f e a d

22  and  cadm ium,  Bu t  as  he  r i gh t l y  no ted ,  no !  a t

Beta Court Reporting
www.betarepofting.com(202) 464-2400 (800) 522-2382



69

1  t hese  l eve l s  - -  we l1 ,  nowhe re  c l ose  t o  t hese

2  f eve l s ,  I n  f ac t /  t he  TCLP  resu f t s  t ha t  we re

3  pu t  i n to  the  repo r t  t o  Con l l ress  show some

4  ba re  exceedences  o f  t he  TCLP  l r egs '  r egu la to r y

5  . I eve f  s .  And  these  aga ln  a re  upwards  o f  180

6  t imes  t he  l eve f .  And  t ha t ' s  t he  ve ry  po in t

7  he re .  I f  t he  Agency  i s  bound  to  i n te . rp re t

B  t h i s  as  ] ow  haza rd  was te f  t hen  i r on  f ound r i es

9  don ' t  ca tego r i ca l l y  make  i t ,  t hey  a ren ' t

10  ca tego r i ca l l y i nc l uded .

11 T h e  s a c o . ' ] d  n n i n l  i s  - -  t h d L  h e

12  adn i t t ed  the  s tudy  tha t  t he  Agency  conduc ted

I  3  was  comp le re .  Anc l  t ha t ' s  exacL  l y  r i gh r  .  I he

14  Agency ' s  wo rk  unde r  Bev i ] l  i s  comp le te .  I t

15  s tud ied  a l l  o f  t he  was tes  t ha t  i t  be l i eved

1 6  r a r a  a r , r r r r n f  > n d  i L ' s  m d c l e  a  I i n a l  r o r r r l . : * o r v

l 1  de te rm ina l i on  as  to  those  was tes .

1 8 The  f as t  t h i ng  I ' l I  no te  abou t  h i s

T9  s ta temen t  was  tha t  t h i s  i s  no t  an

20  a f t e r - t he - f ac t  t heo ry ,  o f  cou rse ,  as  eve ry

2 I  documen t  Lha r  we  po in t  t o  t ha t  i nc l i caLes  wha t

2 2  t h e  A n o n r - r r r q  n n ^ i r ' r - -  i  ' j ^ h e d  a n du , r e  ^ Y U r r L y  r  P v - r  -  w d r  P u L ,  '  r r
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1  i s s u e d  b e f o r e  t h e  c o m p l a r n t  i n  t h i s  c a s e .

The i r  en t i re  a rgumen t  i s  t ha t  t he

3  s l  a L u t e  i s  w h o l  l y  r r n a m b i  g u , ' - , u s  a n d

4  a l l - e n c o m p a s s i n g ,  a n d  t o  f i n d  t h i s ,  t h e  B o a r d

5  h : s  i r \  r a l - 1 n a n  :  n n n e  I  l r - l e r ]  r a n ' r l : l - n r .  y  Ta r re r ,

5  d i  s rega . rd  Lhe  Agency ' s  7 - yea r  pos - i L i on ,  Lhe

7  c fea r  l eg i s l a t r ve  h i s t o r y ,  t he  D .C .  C i r cu i t

8  Cou r t ' s  Bev i l f  dec i s i ons  t ha t  a re  d i r ec t l y  on

9  po in t ,  and  t he  adm in i s t r a to r ' s  19B l

l 0  s ta temen t .

1 l  They  have  a  heavy  bu rc len ,  and  we

12  don 'L  Lh ink  t hey ' ve  even  come  c - I ose  t o  g i v - i nq

13  you  wha t  you  need  to  d i s rega rd  those

14  s ta temen ts .

15  f h -nk  you  aga in  I o r  you r

16  cons ide ra t i on .

71

1B

19

T h a t  '  s  a l l  I  h a v e .

J U D C E  R E . I C H :  T h a n k  y o u ,  N l r .  R a a c k .

I ' d  l i k e  t o  t h a n k  c o u n s e f  f o r  w h a t

20  I  l ound  ro  be  a  rea l l y  exce l l en t  a rqumen t .

2L  and  we  w i l l  t ake  the  ma t te r  under  adv i semen t

22  and  we  s tand  ad jou rned .

(202) 464-2400
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I2
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I4

15

I6

I1

1B

19

20

2L

2?

/ T a T h o r o r r n n n

11 :33  a . rn . ,

ad j  ou rned .  )

* * *

- r  -  *  ^  -  ^  .  -  :  -  -  +  .  .  1  ,  ,
d  L  d P P r u ^ l r L d L E f  y

t h e  P R O C E E D I N G S  w e r e
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